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[bookmark: _Toc228419043]Introduction 
I. [bookmark: _Hlk166050721]SENTECH thanks the Independent Communications Authority of South Africa (ICASA) (“Authority”) for the opportunity to submit on the Draft Regulations on Rapid Deployment of Electronic Communications Networks and Facilities, published in Government Gazette No.54484 on 10 April 2026 (“Draft Regulations”).
II. SENTECH seeks the opportunity to make an oral presentation on the Draft Regulations.
[bookmark: _Toc228419044]Exclusionary Regulatory Provision
I. SENTECH requests the Authority to take note of the Critical Infrastructure Protection Act, 2019 (CIPA) and the Electronic Communications Facilities Leasing Regulations, 2010 (FLR) when finalising the Draft Regulations.
II. SENTECH notes that the CIPA, the Draft Regulations, and the FLR exhibit significant overlaps in their management of communication infrastructure, procedural requirements for entry, and multi-tiered resolution pathways.
III. It is the company’s understanding that only a small portion of the infrastructure targeted by the Draft Regulations has been classified as critical by CIPA. 
IV. SENTECH submit the Draft Regulations must accommodate CIPA obligations by including an exclusionary provision, Regulation 8A: Exclusionary Provision, namely:
(1) Notwithstanding Regulations 3, 4, and 7, where electronic communications infrastructure is declared critical infrastructure in terms of the Critical Infrastructure Protection Act, 2019 (Act No. 6 of 2019), a Licensee's obligations under these Regulations regarding access timelines, GIS data disclosure, and entry procedures shall be subject to and interpreted consistently with the applicable security obligations imposed under that Act. In the event of a conflict between these Regulations and the Critical Infrastructure Protection Act, the security obligations under that Act shall prevail to the extent of the conflict.
(2) A Licensee relying on this provision must notify the Authority in writing, identifying the relevant infrastructure and the specific CIPA obligation creating the conflict.
V. The proposed provision ensures that the Draft Regulations address the narrow category under CIPA, and it does not create a broad regulatory gap.
VI. To ensure that the proposed Regulation 8A (1) does not read or is not interpreted as exempting critical infrastructure operators from all deployment obligations, the exclusion applies only to the extent of the conflict, not as a blanket exemption from the Draft Regulations. 
VII. Regulation 8A (2) ensures that the Authority is timeously informed, entities do not avoid oversight and prevent any abuse of the exclusion.
VIII. The overlaps and tensions detailed in sections 3 through 6 below demonstrate the regulatory necessity of the proposed provision.
IX. Section 3 (overlaps) establishes that the three (3) frameworks share jurisdiction over the same subject matter, making conflict inevitable without a resolution mechanism 
X. Section 4 (tensions) provides the concrete scenarios where conflict materialises, the sequencing problem, the compliance hierarchy, and the GIS confidentiality clash 
XI. Sections 5 and 6 (administrative and financial tensions) support the narrowness of the carve-out by showing the specific obligations that need to flex, not a wholesale exemption.
[bookmark: _Toc228419045]Regulatory Overlaps with Existing Regulations: Access, Dispute Resolution, and Public Interest and Security
[bookmark: _Toc228419046]Overlap in Access to Facilities and Property 
I. The Authority must acknowledge that all three (3) documents regulate the physical entry onto land or into facilities, though their specific objectives (security vs. deployment vs. commercial leasing) vary.
II. Requirement for Formal Agreements: Both the Draft Regulations and FLR mandate that formal, written agreements govern access and leasing. Specifically, the FLR requires that leasing agreements include a description of the "physical access to facilities". In contrast, the Draft Regulations require a legally binding "Access Agreement" that details entry conditions, times, and reinstatement standards.
III. Permissions and Notification: All three documents require prior authorisation before entry. Under CIPA, no person may enter critical infrastructure without the permission of a security manager. Similarly, the Draft Regulations require licensees to provide specific notice periods (e.g., 30 days for construction) and obtain Wayleave Certificates.
IV. Maintenance and Restoration: The Draft Regulations and FLR both address the ongoing maintenance and repair of facilities. The Draft Regulations explicitly overlap with general property law by requiring licensees to restore property to its former state and repair any damages caused during access.
V. The Authority must ensure that the final Draft Regulations are streamlined with existing frameworks to avoid situations where licensees must choose between conflicting obligations across instruments.   
VI. For example, an entity can agree with Sentech in terms of the Draft Regulations to access Brixton Tower. But to access the site, that entity will still require CIPA security clearance to access, because the Brixton tower has been deemed as critical infrastructure. 
VII. The interpretation of the Draft Regulations and CIPA may cause a sequence challenge for SENTECH, regarding which obligation governs timing. 
[bookmark: _Toc228419047]Overlap in Dispute Resolution Mechanisms
I. There is a clear convergence in how the three (3) documents handle conflicts, transitioning from private negotiation to regulatory oversight and judicial intervention.
II. Initial Negotiation and Mediation: The Draft Regulations and FLR both emphasise that parties must first attempt to resolve disputes through negotiation. The Draft Regulations further provide for voluntary mediation, which may be facilitated by ICASA or an industry representative.
III. Regulatory Adjudication (ICASA and the CCC): A major overlap exists between the Draft Regulations and FLR in their reliance on the Complaints and Compliance Committee (CCC). Both documents identify the CCC as a primary regulatory forum for resolving disputes between licensees regarding access or leasing terms.
IV. Judicial Finality: All three (3) documents recognise the courts as the final arbiter. 
V. CIPA permits judicial enforcement of security obligations and protective measures relating to critical infrastructure access or compliance.
VI. The Draft Regulations and FLR both state that if internal or regulatory mechanisms fail, matters may be referred to a court of competent jurisdiction.
[bookmark: _Toc228419048]Overlap in Public Interest and Security
I. CIPA, Draft Regulations, and FLR share a high-level focus on ensuring that infrastructure access does not compromise broader societal well-being.
II. Provision of Basic Services: CIPA defines "basic public service" to include communication, where interference could prejudice the public’s well-being. The Draft Regulations similarly characterise broadband as key socio-economic infrastructure.
III. Coordination to Prevent Disruption: The Draft Regulations require licensees to coordinate to minimise "duplication, inconvenience and damage". This aligns with CIPA’s goal of ensuring resilience, defined as the ability of infrastructure to withstand disruption and maintain functionality.
IV. Safety and Standards: All three documents mandate adherence to technical standards and safety measures to protect both the infrastructure and the persons present at the site.
[bookmark: _Toc228419049]Tension with Existing Regulations: Access, Dispute Resolution, and Public Interest and Security
I. SENTECH notes that when considering the Draft Regulations alongside the Electronic Communications Facilities Leasing Regulations, 2010 (FLR) and the Critical Infrastructure Protection Act, 2019 (CIPA), there exists a complex tension between national security, commercial competition, and rapid socio-economic development.
[bookmark: _Toc228419050]Security Vetting vs. Operational Speed
I. SENTECH believes that there is significant tension between the stringent security protocols of CIPA and the "rapid" objectives of the Draft Regulations and commercial leasing under the FLR.
II. Vetting Delays: CIPA requires that security managers and personnel at critical infrastructure sites must undergo security vetting by the State Security Agency.
III. Tension: The Draft Regulation aims to eliminate "administrative delays" to facilitate the fast rollout of broadband. However, if a facility being leased (under FLR) or deployed (under Draft Regulations) is declared "critical," the time required for state vetting could stall commercial timelines and undermine the "rapid" deployment mandate.
[bookmark: _Toc228419051]Authority Over Access: Security vs. Contractual Rights
I. The documents grant control over access to different entities, which can lead to operational friction.
II. CIPA's Security Manager: Grants the security manager overriding security authority, subject to legality and administrative justice, to permit or deny entry, regardless of other permissions. They may also impose strict conditions, such as being escorted or restricting access to specific areas.
III. Draft Regulations/FLR Agreements: Access is governed by "Access Agreements" (Draft Regulations) or "Leasing Agreements" (FLR), which specify terms, conditions, and physical access.
IV. Tension: A licensee might have a legally binding leasing agreement under the FLR or a wayleave under the Draft Regulations yet be lawfully denied entry by a security manager acting under CIPA's mandate to protect the facility against threats.
[bookmark: _Toc228419052]Confidentiality vs. Transparency and Data Sharing
I. There is a fundamental clash regarding the disclosure of information about infrastructure.
II. Commercial/Regulatory Transparency: The FLR requires that billing and settlement procedures be transparent and that technical specifications be shared to assist in planning. Similarly, the Draft Regulations require licensees to submit georeferenced GIS data detailing the exact location and type of infrastructure for coordinated planning.
III. CIPA's Secrecy: CIPA mandates that information regarding security measures must remain confidential. The Minister may explicitly restrict the publication of information about security measures if it is deemed to compromise the facility.
IV. Tension: The transparency required for competition (FLR) and coordinated planning (Draft Regulations) directly conflicts with the confidentiality required by CIPA to protect infrastructure from criminal or terrorist threats.
[bookmark: _Toc228419053]Jurisdictional Confusion in Dispute Resolution
I. The documents provide different pathways for resolving disputes, creating potential legal "ping-pong."
II. Regulatory/Commercial Route: For disputes over leasing or deployment, the Draft Regulations and FLR prioritise negotiation, ICASA-led mediation, and the Complaints and Compliance Committee (CCC).
III. Security/Ministerial Route: CIPA empowers the Minister of Police to apply to a court for an order compelling a person in control to take specific security steps or cease practices that threaten the facility.
IV. Tension: If a dispute arises regarding access to a leased tower that is also "critical infrastructure," it is unclear whether the CCC should adjudicate the matter as a regulatory failure or by a court as a national security matter under CIPA. In practice, CIPA obligations are likely to prevail where compliance with security obligations conflicts with deployment obligations, particularly where national security considerations are implicated.
[bookmark: _Toc228419054]Regulatory Overlaps with Existing Regulations: Administrative Accountability, Technical Standards, and Financial Transparency
I. Beyond the previously discussed areas of access and dispute resolution, the Authority should be aware that there are several other significant overlaps between the Critical Infrastructure Protection Act, 2019 (CIPA), the Draft Rapid Deployment Regulations, 2026 (Draft Regulations), and the Electronic Communications Facilities Leasing Regulations, 2010 (FLR). 
II. These overlaps focus on administrative accountability, technical standards, and financial transparency.
[bookmark: _Toc228419055]Administrative Reporting and Information Filing
I. Sentech understands that all three documents impose mandatory reporting or filing obligations to ensure that a central authority maintains oversight of infrastructure.
II. CIPA: Requires the Critical Infrastructure Council to submit bi-annual reports to the Minister regarding the number of infrastructure declarations and security activities.
III. Draft Regulations: Mandates that licensees submit accurate GIS data biannually, detailing the location and type of infrastructure, such as fibre routes and base stations.
IV. FLR: Requires that every electronic communications facility leasing agreement be submitted to ICASA within five days of being signed.
[bookmark: _Toc228419056]Confidentiality and Information Protection
I. The documents share a concern for how sensitive information about infrastructure is handled, though they approach it from different angles (security vs. commercial sensitivity).
II. CIPA: Explicitly aims to ensure that information regarding security measures remains confidential to prevent exploitation by threats. Inspectors are also legally bound to maintain confidentiality regarding the operational activities of the facilities they visit.
III. Draft Regulations: Provides a formal mechanism for parties to request that specific information submitted to the Authority be treated as confidential.
IV. FLR: States that while agreements generally should be public, this is subject to statutory confidentiality provisions that protect sensitive commercial data.
[bookmark: _Toc228419057]Adherence to Technical and Operational Standards
I. There is a consistent requirement across the documents for infrastructure and its management to meet defined technical benchmarks.
II. CIPA: Requires the National Commissioner to develop uniform standards and protocols for physical security assessments and the categorisation of risk.
III. Draft Regulations: Licensees must comply with specific technical specifications for data submission (such as coordinate systems) and meet reinstatement standards when restoring property after construction.
IV. FLR: Mandates that leasing agreements must contain the technical standards of both parties and comply with national and International Telecommunications Union (ITU) recommendations.
[bookmark: _Toc228419058]Financial Transparency and Cost Allocation
I. Each document provides a framework for how the costs associated with infrastructure—whether for security, deployment, or leasing—are to be calculated and settled.
II. CIPA: Establishes that the "person in control" is generally responsible for security expenses, though the Minister may determine that a government department shares these costs in specific public-interest cases.
III. Draft Regulations: Provides a detailed compensation framework for patrimonial loss and requires licensees to provide itemised invoices when seeking to recover costs for infrastructure alterations or removals.
IV. FLR: Insists that billing and settlement procedures must be transparent and that charges must be sufficiently unbundled, so seekers only pay for the specific facilities they require.
[bookmark: _Toc228419059]Enforcement through Financial Penalties
I. All three frameworks utilise financial penalties as a primary deterrent against regulatory non-compliance.
II. CIPA: Imposes some of the heaviest penalties, with corporate bodies liable for fines up to R10 million for failing to comply with security notices.
III. Draft Regulations: Sets fines ranging from R150,000 to R1,000,000 for contravening entry procedures or GIS data requirements.
IV. FLR: Empowers the Complaints and Compliance Committee (CCC) to impose fines of up to R500,000 for violations of non-discrimination or reporting regulations.
[bookmark: _Toc228419060]Tension with Existing Regulations: Administrative Accountability, Technical Standards, and Financial Transparency
I. Beyond the operational and jurisdictional tensions already observed, several other significant tensions arise between the Critical Infrastructure Protection Act, 2019 (CIPA), the Draft Rapid Deployment Regulations, 2026 (Draft Regulations), and the Electronic Communications Facilities Leasing Regulations, 2010 (FLR) regarding financial viability, procedural speed, and regulatory priority.
[bookmark: _Toc228419061]Financial Feasibility vs. Mandatory Security Costs
I. The Authority should observe that there is a potential economic tension between the commercial requirements for leasing and the statutory costs of security.
II. Commercial Feasibility: The FLR defines a request for leasing as "financially feasible" when there are no material adverse financial consequences for the provider.
III. Security Burden: Under CIPA, the "person in control" is generally responsible for all expenses necessary to implement security measures at their own expense.
IV. Tension: A communications facility might be "financially feasible" to lease under the FLR's commercial standards, but the sudden declaration of that facility as "critical infrastructure" could impose prohibitive security costs (such as specialised vetting, physical hardening, or biannual reporting) that undermine the original commercial feasibility of the arrangement.
[bookmark: _Toc228419062]Non-Discrimination vs. Risk-Based Access Control
I. The Draft Regulations, FLR, and CIPA conflict on the principle of how access to facilities should be granted to different parties.
II. Regulatory Requirement: The FLR explicitly prohibits parties from unfairly discriminating in the negotiation and implementation of leasing agreements.
III. Security Priority: CIPA requires the categorisation of infrastructure into low, medium, or high-risk groups. Access is strictly controlled by a security manager who can impose conditions like being escorted or restricting access to specific parts of the infrastructure.
IV. Tension: If a security manager denies access to a specific "seeker" because their staff failed state security vetting, it may be viewed as a breach of the non-discrimination principle in the FLR, even though it is a legal requirement under CIPA.
[bookmark: _Toc228419063]Incompatible Procedural Timelines
I. The "rapid" mandate of the Draft Regulations and the commercial speed of the FLR are at odds with the administrative safeguards in CIPA.
II. Rapid Timelines: The FLR requires a response to a lease request within 7 days and finalisation within 45 to 60 days. The RDR requires 30 days’ notice for construction to ensure a fast rollout.
III. Administrative Safeguards: CIPA allows a person in control at least 30 days just to make representations regarding a recommended declaration. Furthermore, the National Commissioner has 60 days following a security assessment to submit a report to the Council.
IV. Tension: The time required for physical security assessments and ministerial declarations under CIPA can easily exceed the total time allowed for finalising a leasing agreement or initiating "rapid" deployment, creating a bottleneck that the RDR was specifically designed to avoid.
[bookmark: _Toc228419064]"Compliance Hierarchy" and Disparate Penalties
I. The massive difference in the severity of penalties across Draft Regulations, FLR, and CIPA may lead licensees to prioritise security over commercial or deployment regulations.
II. Penalty Disparity: The FLR imposes fines of up to R500,000 for non-discrimination or reporting violations. The RDR sets a maximum fine of R1,000,000 for GIS or compensation failures. CIPA, however, allows for corporate fines of up to R10 million.
III. Tension: In a situation where a licensee must choose between a technical requirement of the Draft Regulations (like detailed GIS data sharing) and a CIPA confidentiality mandate, the significantly higher financial risk of CIPA compliance (R10 million vs. R1 million) creates a "compliance hierarchy." Licensees are likely to favour secrecy and security over the transparency and coordination required for rapid deployment.
[bookmark: _Toc228419065]Transparency vs. Technical Information Restrictions
I. Effective infrastructure leasing and planning require technical transparency that CIPA may legally prohibit.
II. Planning Requirements: The FLR and Draft Regulations require the sharing of technical specifications and georeferenced GIS data to assist seekers in planning their networks and identifying available space.
III. Security Restrictions: CIPA empowers the Minister to restrict the publication of information regarding security measures if there is a probability of compromising the facility.
IV. Tension: If the "technical specifications" required by a seeker under the FLR include details that the Minister has restricted for security reasons, the seeker may be unable to perform the necessary technical feasibility studies, effectively blocking the commercial use of the facility.
[bookmark: _Toc228419066]Principles of Property of Law vs Draft Regulations
[bookmark: _Toc228419067]Common Law of Servitudes
I. The Draft Regulations create what is functionally a statutory servitude, a right of way over private land for infrastructure deployment. This sits in tension with common law servitude principles because the Access Agreement framework in Regulation 4 attempts to contractualise what the ECA already grants as a statutory right under section 22. 
II. The "Wayleave Certificate" definition also mirrors servitude language (burdening land for the benefit of a third party), yet the Draft Regulations do not engage with the Deeds Registries Act or address whether these rights need to be registered to bind successors in title, a significant gap.
[bookmark: _Toc228419068]Unlawful Deprivation (Section 25(1) of the Constitution)
I. The Draft Regulations permit physical entry, occupation of land for infrastructure, and permanent installation of facilities, all of which constitute deprivation of property. 
II. Section 25(1) prohibits deprivation unless it is in terms of a law of general application and not arbitrary. The Draft Regulations arguably satisfy the first requirement (being published regulations under the ECA), but the arbitrariness question is more complex, particularly where compensation is left entirely to negotiation with no prescribed floor or formula. 
III. The definition of "Compensation" as covering only direct, reasonable and demonstrable patrimonial loss potentially excludes solatium or inconvenience-based claims recognised in expropriation jurisprudence.
[bookmark: _Toc228419069]Constitutional Property Rights More Broadly (Section 25)
I. Beyond deprivation, there is a question of whether permanent installation of infrastructure that substantially restricts land use could constitute expropriation under section 25(2), which requires expropriation to be for a public purpose, subject to just and equitable compensation. 
II. The Draft Regulations' compensation framework (Regulation 6) does not engage with the expropriation threshold at all; it treats all compensation as a contractual negotiation matter, which may be constitutionally inadequate if a court finds that permanent infrastructure placement crosses the deprivation/expropriation line. 
III. The Constitutional Court's Agri SA v Minister for Minerals and FNB v SARS tests for when deprivation becomes expropriation are directly relevant here but unaddressed.
[bookmark: _Toc228419070]Administrative Justice (PAJA)
I. Several provisions in the Draft Regulations raise administrative justice concerns. 
II. The wayleave certificate process is exercised by municipalities, making those decisions administrative action subject to the Promotion of Administrative Justice Act. 
III. Sentech is concerned that ICASA may not have the authority to impose an obligation on municipalities to decide within a prescribed timeframe, provide reasons, or follow a fair procedure, creating a gap that perpetuates the very delays ICASA's own research identified (section 1.5.3). 
IV. Furthermore, a licensee's decision to enter land after giving 30 days' notice (Regulation 4(7)), without requiring the landowner's consent, is itself an exercise of public power that arguably constitutes administrative action, yet no internal appeal mechanism exists short of the CCC or court. 
V. The dispute resolution framework in Regulation 8 also does not clearly address whether ICASA's mediation role constitutes administrative action, which has implications for review.
[bookmark: _Toc228419071]Conclusion
I. SENTECH thanks the Independent Communications Authority of South Africa (ICASA) (“Authority”) for the opportunity to submit on the Draft Regulations on Rapid Deployment of Electronic Communications Networks and Facilities, published in Government Gazette No.54484 on 10 April 2026 (“Draft Regulations”).
I. Considering Sentech’s views detailed in the analysis provided in these submissions, the company recommends that the Authority carefully consider the significant regulatory overlaps, misalignment and tensions identified between the Draft Regulations, the Critical Infrastructure Protection Act (CIPA), and the Electronic Communications Facilities Leasing Regulations (FLR).
II. Sentech posits the following key points to guide the finalisation of the regulations:
a) Harmonisation of Security requirements and draft regulations speed objectives : The Authority must address the inherent process conflict between the "rapid" deployment mandate and the stringent security vetting and confidentiality requirements of CIPA.  The security clearance process is inherently slow, and without clear alignment, national security obligation delays under CIPA are likely to prevail, potentially stalling the socio-economic objectives of broadband rollout.
b) Resolution of Jurisdictional Confusion: there is a need to determine and clarify where the authority for resolving  disputes involving critical infrastructure should be primarily adjudicated, Whether  by the Complaints and Compliance Committee (CCC) or through ministerial and judicial routes under CIPA to avoid legal "ping-pong".
c) Constitutional and Administrative Compliance: The regulations must be refined to ensure they do not result in arbitrary deprivation of property or uncompensated expropriation under Section 25 of the Constitution. Furthermore, the wayleave process must be structured to meet administrative justice (PAJA) requirements, particularly regarding municipal decision-making and internal appeal mechanisms.
d) Financial and Technical Feasibility: The Authority should mitigate the risk of a "compliance hierarchy" created by disparate financial penalties, which may lead licensees to prioritise security secrecy over the transparency and technical data sharing required for coordinated planning.
III. SENTECH remains committed to supporting the expansion of electronic communications infrastructure and looks forward to the opportunity to provide further clarity through an oral presentation.
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