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GENERAL NOTICE

NOTICE 751 OF 2008

INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA

REGULATIONS ON HAMDSET SUBIBIDY

INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA

{, Paris Mashile Chapperson of the independent Communications Authority of
South Africa publish these regulations made In terms of sections 4 and section
G9 {1} of the Slectronic Comynunications Act, 2005 (Aot No 38 of 2005}

~PARIS MASHILE “
CHAIRPERSON
ICASA



4 No. 31156 GOVERNMENT GAZETTE, 17 JUNE 2008

SOMEDLHLE 1
Definttions

A, Unless the contex! otherwise indicates, any expression or word in thess
Hegulations, o which a meaning has %;@szm assigned by the Elschonic
Communications Act, 20085 {Act No.38 of 2005) (herai inafter referred to a5
“the Act’), and the indspendent Communications Authority of South Africa
Act, 13 of ‘?i}{}{} as amended {"the ICASA Act’) has the same meaning in
these Regulatio

“H/Bot™ the Electronic Communications Act, 2005 (Act No, 38 of
2005}

“contract” means an agresment entered into belwsen z licenses, is
agent or reselier, and g subsariber;

‘handset” means any terminal, includi ﬁg a oot fzmzmié.y ssrvice telephone
connected via a radio fink which may be used by an end user I aceess
glectronic communication services

‘handset provider” means any natwal or juristic person that sells
handsets o members of the public;

‘handset subsidy” means any monstary value which is given directly or
indirectly 1o @ subscriber during the subscription process which is greater
than the real cost of the handsetl 0 a licenses, s agent or resslisr for
abiaining the handsel

‘pre-paid customers” mean subscribers that pay in advance for retail
SEVINes;

‘post-paid customers” means any subsoriber who enters inlo a confract
with a licenses, {18 agent or ressliar iu pay on a - monthly basis for the
randsel, services, any slement theraof, and/or usage of the network for a
specified periad;
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Applications of thess reguiations

The regulations are applicable o handset subsidy offered by a licansas,
its agent andlor reseller, in terms of & conbract concluded with a
subiscriber,

The obligations imposed upon & licensee, s agsnis or resallars, in terms
of the regulations will not relieve them from such other obligations that are
imposed upon tham in tenms of any other law or code of conduct, including
but not limited 1o the obligations relaling io the advertisamant of retal
services and protection of consumers of such serviges,

Lonsumer issues

Post-paid and pra-paid offerings or packages thal include handset
subssicies must clearly indicats the sub :ﬁy and the monetary value of the
services, offersd by a licensse, s agent or 3 reseller.

Post-paid offerings must indicate clearly and on a monthly basis -
(@} the remalning instaliments for the handset subsidy; and

the charges, including penalties payable by a post-paid customer
for terminating a contract before the axpiry of the agresd contract
period.

v
3z
o

Such g penally must be proporional o the remaining condract term and
the remaining level of the handaet subsidy, Other pensities that sccrus
through the agency agreamernd betwean & licenses, 18 agent or resslier
angd ancther party shall nod be imposed upon, ranamitiad o or incurrad

by the subscriber,

A post-paid contract may be condudsd for periods ranging from 8 (s,
12{twelve}, or 18 mig*’%mem months but not more than 24 {went y»z“{tsw%
months, and

the subscriber must confirm nowriting the scceptance of the contract
pario;
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{a} the subscriber s made aware of the conseguences of the breach
of the contract referred 1o in the preceding paragraph, and accepts
irs weriting o be bound by thuse cwsmwm@a

{8y  Alicensee, its agent or resalier must ensure that billing in respect of fres
and non-free minules s bansparsnt and esslly understandable by
subscribars,

{77 A licensee, s sgent or reseller must, at least once & month, notify
su%}si;“*z‘%ésws via sms or any other convenient means of any unused

ules acoruing 1o the end user on a monthly basis

{8} There must be no charges paysbie for a renewal or upgrade of a contract
by a postpaid subscriber, when a subscriber is enditied to make the
rengwal or upgrads,

{9y In respect of relall services, & liceanses, s agents or resallers must not
charge for a oo mafﬁzwn fas

{10} A potential aui}sar‘i&ev wil] not m regarded 238 being in g position 1o make

an informed decision, unless a likenses, 18 agant or reselien

{a} ewplains in clear detail and meakas reasonable efforls to interact
with the subscriber in the subsoriber's preferred official languags,
and makss availlable i writing, the terms and conditions and
consequences of gach offering o the potential subscribsr,

Mo(

l

by apeciically poinis ol 1o a post-pald subsoriber the consequences
arising from & breach or sarly lermination of the confract by such
a subscrib sar, and penalties pavable in respect of such g breach o

sarly termination,

{cy clearly states in writing the actual charyss or penally in respect of
the services and/or handsel, and how the licenses, s agsnt
ar rassller intends 1o recoup them from the post-pald subseriber,
in the event of a breach or sarly termination of the contract A
writien statement o this effect should i}»;f made (o the subsoribar
before g corfract ix concluded with the licensee, iz agant or
resalier
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Licenses, s agent or {awiiw must enswre that a post-paid
%mma riber s notified In witing of the expiry or termination of the
sontract, &t least one {1} month before the explry of the contact,

{g} The notification referred 2{3 in paragraph 10 above must be done
by means of sms, e-mall or in any other written foom,

) A contract must not be automatically renswed. Postpaid
subseribars must be given the Ogﬁ){}(}f’{izi” o re-nsgotiate new
terms and conditions before the sxpiry o? & confract, Whers a
contract is o be renewed, & post-naid subscriber must be entitled
to negotiate new terms and conditions ;s;:mm which @ contract is to
he renewsd, including the duration of the new contract

oo,
[
ot

ioensee, s agent or resailar must clearly state in wriling the

ta,sai f‘m;ges of services, as wall a8 how & licanses, s agant or
z‘@a@i fer intends o recover of recoup service ohas gew from the
subscriber. The explanation should be a;“ n ot the customer
befors a post-paid or pre-paid relationship is established,

¢

Fraedom (o purchase g handset

1&5@
PRy
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o

Zubsoribars must have the gption o use retall services or produdt

offerings in the market offered by a licensee, its agent or resaliar in
cm;mc:tzz}rz with ary handset avaliable in the markel provided that

such & handset is type approved by the Authority,

{2 Subsorivers must not conclude an agreement for the acquisition of
a further handset from the licenses, its agent or reseller uniess
wr%« & handset is technics %y not possible {0 use in relation 1o the
services or product in guestion other than the handset offered by
the licensae, dg ac;&rmw“minr

{3 Both poat-paid z:zm*f‘ ;32%;3’“’*% subsoribars have the option to
aurchase any handsed, ing v’;g‘ endently of, or in combination with
nroduact {ﬁffw m:r» or the use of any element of the gervice that are
avaiiabie in the market from a vendor approved by the Authority

{4} A livenses, its agent or reselier must not make it a prarequisite for
the provision of any slement of the service that a customer must
acquire a handset offered by such 3 licensee, its agent or reseller,
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undess i s technically not possible to provide 10 such g subscoriber
the slement of the services requirad by him or her without such a
handsst,

(&} A, iicensw@ s agent or reseiier shall not penalize or prejudice &
subsoriber for choosing not to use a handset offered 1o bim or her
by the licensee, iis agent or reselier together with the services o
product offerings mqm&d by the cusiomer.

{6} Subsoribers using or purchasing their own handsels are enfiled 1o
inquire about the tachnical appropriatensess of the use of the
handset for the subsoriber’s infended purpose

Tarifls

& Tarifis lodged with the Authority constitule maximom &eh&ﬁ.}ﬁ?’% which a

Hoensee, s agent or reseller may levy in respect of the sewvice.
Accordingly, a licenses, #s ageni or s@@&%&m must be enti %ec to offer
dizscounts to subscrbers on such tariffs, A loanses, %s, agant or reseller
must aol enter into 3 confract, with & ausmsc:ﬁmt that prohibiis e:i;muz’zis
ot tariffs,

Offences and Penalties

&.

7.

H

{1y A roseller or person who i ex @f‘?g}‘z@d froem & Hoenes in terms of
section § of the ECA who Intentionally or negligently conravenes or
falls 1o comply with these reguigtions, is gmt of an offence and is,
on conviction by a court of law, sublect 1o a fine not exceading R15
(0.

R

Any subscriber who is aggrisved by the failwre of a lcensee or s
agent to comply with these reguiations may lodge 2 complaint with
ihe Authority f(}f“ investigation and # appropri iate, adiudication by the
Complaints Compliance Com Wtiﬁ% iy lerm g sechon 178 and ©
of the ICASA Act and the imposition of & sanction by Council in
ferms of section 17E of the ICASA Act

R,
C}“

Dinte of Commencement

Unless othervdse presoribed, these reguiations will become effective two
{2} months from the date upon which they are published.
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