BEFORE THE INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA
(ICASA) ("THE AUTHORITY")

In the application for transfer of certain licenses between:

EXTRISERVE (PTY) LTD (IN BUSINESS RESCUE) Transferor
and
MEDIA DYNAMICS (PTY) LTD Transferee

APPLICATION FOR THE TRANSFER OF OWNERSHIP OF THE INDIVIDUAL
COMMERCIAL SOUND BROADCASTING LICENSE (I-CSBS) AND RADIO FREQUENCY
SPECTRUM (RFS) LICENSES BY EXTRISERVE (PTY) LTD TO MEDIA DYNAMICS (PTY)

LTD

1 This is an objection to the transfer of the Individual Commercial Sound Broadcasting
License (I-CSBS) and Radio Frequency Spectrum (RFS) licenses held by Extriserve
(Pty) Ltd (in business rescue) ("Extriserve") to Media Dynamics (Pty) Ltd ("Media

Dynamics").

2 This submission is prepared for the following inter-related entities that form part of the

LM Radio group:

2.1 Leninamix (Pty) Ltd ("Leninamix") — Leninamix is the controlling shareholder
of T&W Management (Pty) Ltd ("T&W Management"). Leninamix took a majority
interest in T&W Management during the business rescue proceedings of T&W
Management, which has now been successfully completed to secure control
over and rescue the LM Radio station. The procurement of T&W Management

specifically included the takeover of all the business and interests of LM Radio



as a commercial radio and music station and as an independent business and

brand.

2.2 T&W Management (Pty) Ltd ("T&W Management") — T&W Management owns
100% of all shares issued in LM Radio (Pty) Ltd, the owner of the LM Radio
trademarks. T&W Management is the LM Radio brand station operator, licensed
by LM Radio Pty Ltd and Extriserve. T&W Management is also a shareholder in

Extriserve.

2.3 LM Radio (Pty) Ltd — LM Radio (Pty) Ltd owns all of the brands and trademarks

associated with the LM Radio group.

(hereinafter jointly referred to as the "Objectors").

3 The Objectors object to transferring the two licenses currently held by Extriserve to the
applicant. The Objectors also request that a public hearing be held and that the

Objectors be granted an opportunity to make oral representations at the hearing.

4 The Objectors' submissions against the licence transfer are set out under the headings

below.

DEFECTIVE NOTICE IN THE GOVERNMENT GAZETTE

5 The Objectors are responding to the notice published by the Authority in the
Government Gazette of 9 June 2023 under Gazette Number 48774 (Notice 1864 of

2023), a copy of which is attached hereto and marked AA1.

6 It is submitted that the Authority's notice in the Government Gazzette of 9 June 2023 is
defective for failing to comply with all of the provisions of section 9(2) of the Electronic

Communications Act 36 of 2005 ("ECA"). Section 9(2) provides as follows

2) The Authority must give notice of the application in the Gazette and-



(a) invite interested persons to apply and submit written
representations in relation to the application within the period

mentioned in the notice;

(b) include the percentage of equity ownership to be held by
persons from historically disadvantaged groups, which must not
be less than 30%, or such other conditions or higher percentage
as may be prescribed under section 4 (3) (k) of the ICASA Act;

[Para. (b) substituted by s. 7 (a) of Act 1 of 2014 (wef 21 May
2014).]

(c) set out the proposed licence conditions that will apply to

the licence; and

(d) give interested persons an opportunity to submit written
responses to any representations submitted in terms of

paragraph (a);

(e)  may conduct a public hearing in relation to any application for an

individual licence;

[Own Emphasis]

No information regarding the proposed license conditions that will apply to the
license which will apply, or continue to apply, to the Extriserve licences, has been

included in the notice published in the Government Gazette.

As will be shown below, the Objectors deem the application to be a veiled application of
the transfer of the licence to a new commercial radio station and not a continuation of
the current LM Radio. Accordingly, the Objectors require clarification from the Authority
regarding the content, scope and nature of the specific proposed conditions, whether
new or continuing, which will apply to the applicant on the potential success of the

transfer application.

The terms and conditions that will apply to the licence are as much part of the public

participation process as the application itself. Without clarification on this point, it is
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impossible for the Objectors to participate meaningfully in the public participation

process.

Even if it is the position of the Authority that the same terms and conditions as set for
Extriserve will apply and continue on the granting of the application, no statement to
such an effect is included in the notice in the Government Gazette. Even if such a
statement is included in the notice, it cannot be assumed that 1) all members of the
public reading the notice will have access to the previous terms and conditions set for
LM Radio and 2) that they will be able to secure access to such terms and conditions in

order to prepare meaningful submissions before the closing date set by the Authority.

The public participation process set in section 9(2) of the ECA applies to all transfer
applications under section 13, as evidenced by the Authority's conduct in requesting
public participation in the current application. The section informs what information the
legislature has deemed reasonably necessary for the public to engage with the Authority

on such matters.

It is submitted that the failure to publish the terms and conditions which will apply to the
transfer of the Extriserve licences is a material procedural failure, which, if not remedied,

will render the process reviewable by a court of law.

The Objectors submit that the Authority must comply with the section; which renders the
current notice defective and necessitates that the public participation process be

restarted — with a new notice to be published.

NO TRANSFER OF LM RADIO BUSINESS

14

The applicant's application has not sufficiently contextualised the nature of the transfer
from Extriserve to the applicant. As per the applicant's own application record, the
applicant has failed to secure the rights and business of LM Radio during the related

business rescue proceedings of Extriserve and its related company, T&W Management.
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Accordingly, the applicant only secured a purchase of the Extriserve licences to which
the current application pertains. However, the actual business, radio station and brand
associated with LM Radio — which continues to exist and operate as an entity
independent of the applicant —was not transferred or purchased by the applicant. A copy
of the applicant's purchase agreement, as accepted by the business rescue of

Extriserve, is attached hereto as annexure AA2.

The applicant's application gives the impression that the applicant is merely applying for
a transfer of the licenses as a continuation of effectively the same radio station as LM
Radio. However, the applicant has admitted that it has not secured the brand rights
towards the LM Radio brand but fails to explain that it has also failed to secure the
transfer of the radio station, its assets, proprietary and intellectual property, commercial
and trade capabilities, listener base, and staff. The impression is that the applicant is
merely applying for a transfer of the licenses to pursue and persist with the business of
LM Radio, albeit ostensibly under a new trade name. The Objectors object and

specifically oppose any such contention before the Authority.

It is submitted that the LM Radio station is still operating as a commercial Internet radio
station. Despite disruptions to business caused by the rescue of Extriserve and the
transfer of the Extriserve licences, LM Radio has retained its listener base and continued
serving its listeners and advertisers as a commercially viable business. As the station
operator, T&W Management has retained most of the LM Radio staff and has

successfully finalised its business rescue.

Despite the potential cession and transfer of the Extriserve licenses, LM Radio intends
to continue conducting business as an independent commercial music station and

brand. The interest of LM Radio is wholly independent of that of the applicant.

The Objectors are concerned about the nature of the information disclosed in the non-

confidential portion of the applicant's application, which seemingly relies upon the
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proprietary information of LM Radio in an attempt to pass the applicant's new
commercial radio station off as being the same as, or comparably similar, to that of LM

Radio.

The concern is that the commercial and proprietary rights of the Objectors have been

infringed upon, as a result of which the Objectors directed their attorneys to request that
the Authority provide them with access to all portions of the so-called confidential portion
of the applicant's application that refer to or make reference to LM Radio and/or the
format, programming, advertiser base, listener profile and corporate and marketing

strategies of LM Radio. A copy of this letter is attached hereto as annexure AA3.

As of the closing date for public participation, the Objectors have yet to receive a
response from the Authority. The Objectors have accordingly been advised to lodge a
formal objection in addition to further legal proceedings which it might undertake to
prevent passing off and unlawful competition with LM Radio. These further steps will
also include an information request in terms of the Promotion of Access to Information
Act (PAIA) which will be submitted in order to secure access to the confidential portion
of the applicant's application in order for the legal representatives of LM Radio to check
whether the applicant has indeed unlawfully relied upon proprietary and confidential

information belonging to the Objectors.

The Objectors submit that their ability to participate in the public participation process
meaningfully is reliant upon their ability to determine whether the application is indeed a
mere application for transfer of the Estriseve licence, built upon independently sourced
data and formatting, or whether the application is, as the case seems to be, built upon
the reputation of LM Radio. The right to information and the right to meaningful public
participation, especially where a party potentially has a direct interest in what is being

placed before a regulator, are constitutionally protected rights.
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It is submitted that if the Authority proceeds with the current application prior to having
resolved the issue relating to the confidential portion of the applicant's application, the
objectors will be entitled to seek a review of the Authority's decision based on insufficient

public participation alone.

It is the intention of the objectors to meaningfully participate but subject to the Authority

putting in place sufficient measures to ensure that all affected parties' rights are
protected in the process. If it is found that the application unlawfully relies upon
proprietary and confidential information relating to LM Radio, it is the submission of the

Objectors that the application should be refused in toto.

NEW COMMERCIAL STATION

25

26

27

28

It is submitted that the applicant's application is not an application for transferring the
Extriserve licenses to continue and support the LM Radio station for which the licenses
were originally approved and issued. It is effectively an application for a new commercial

radio station under the veneer and guise of the LM Radio brand and reputation.

As already submitted, the applicant has not taken over the actual business and radio

station of LM Radio. It has only secured a cession and transfer of the Extriserve licenses.

The applicant is effectively applying for a new license under the veil of a transfer
application. The applicant has not taken over any of the assets, intellectual property,
staff or business of LM Radio. In as far as the applicant might rely upon the business

and reputation of LM Radio, this is done without LM Radio's explicit permission.

Because of the failure to secure the business side of LM Radio, the applicant needs to
show in its application that it is indeed able to comply with not only the requirements for

a transfer as set out in section 13 of the ECA, but specifically also all of the standard
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terms and conditions which the Authority has prescribed in terms of section 8 of the

ECA.

The applicant has not been able to show that it will be able to provide the same public
offering to listeners and advertisers as that of LM Radio. The only reason the applicant
can provide any supporting advertiser letters and a format and programming model is
its reliance upon the reputation and good name of LM Radio. The applicant has failed to
show that its music and program offering is indeed independently created and separate

from that of LM Radio.
Furthermore the applicant has not shown that it has the capability to:
30.1 Handle and resolve complaints and disputes;

30.2  Provide appropriate remedies and redress in respect of such complaints and

disputes;

30.3 Conduct business as an independent commercially viable commercial station

independently from the LM Radio brand and business;

30.4  Service the public interest in facilitating the dissemination and development of
a diverse range of sound and television broadcasting services on a national,
regional and local level, that cater for all language and cultural groups and

provide entertainment, education, news and information;

30.5 Service a demographic that is not currently being serviced by broadcasters on

the spectrum;

The application also fails to show to what extent the applicant can conduct business as
a new commercial radio station. The applicant has not taken over any portion of the LM

Radio business except for the transfer of the Extriserve licenses. Even the Sentech letter
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the applicant relies upon is non-commital and vague, only hinting at a willingness to

discuss a broadcasting relationship with the applicant on the license transfer.

It has not taken over and has no right to claim any of the current LM Radio station's
equipment, music libraries, programming, strategies or capabilities. The application fails

to prove to what extent the applicant can operate independently from LM Radio.

It is also noted that the application does not include a comprehensive Competition
Analysis Report as is required by the prescribed form of the Authority. The application
attempts to give a high-level oversight of competition in the FM spectrum market but
fails to give any consideration to all the market players on both available radio
spectrums. The applicant focuses on a single market player on the FM spectrum and
gives no competition analysis relating to the effect of the transfer on other market

players.

The application also lacks a proper Consumer Analyis Report which can assist the
Objectors and the Authority understand how the intended transfer will affect consumers
in the market. The Objectors specifically take issue with the lack of a proper Consumer
Analysis because of the failure by the applicant to take the Authority into its confidence
relating to its failure to secure the LM Radio station as a going concern, the fact that the
applicant's seeming intention to conduct a business based on the LM Radio model,
whilst the actual LM Radio station will continue to operate — albeit as an internet radio
station at this stage — with a loyal base of listeners who will continue to support LM Radio

based on its history and service offering.

No consideration is given to the risk of market confusion and failure due to the transfer.
No explanations are given on how the transfer will affect consumers and how the
applicant intends to deal with consumers' welfare and interest on the transfer's

conclusion.
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CONCLUSION

36

37

38

39

From the non-confidential portion currently available to the Objectors:

36.1 it does not seem as if the applicant has sufficiently shown that it can conduct

business as an independent and sustainable new commercial radio station.

36.2 it seems the applicant is relying upon LM Radio's reputation in order to support
the viability of its new radio station. The application seemingly relies on the

goodwill and reputation of LM Radio, despite not having the right to do so.

36.3 it also seems as if the applicant's confidential portion of its application might be
relying on confidential information and intellectual property belonging to LM

Radio, without the permission of LM Radio.

It is submitted that the Objectors have a right to consider the confidential section of the
applicants application in order to determine whether it contains any confidential
information and intellectual property belonging to LM Radio, and in order to ensure that
the Objectors can not only meaningfully participate in the current public participation
process, but also enforce such further rights in law which they might have against the
applicant if it is found that there is indeed a breach of the rights belonging to the

Obijectors.

Furthermore, the Objectors object to the form and procedure of the public participation
notice published in the Government Gazette and submit that, at the very least, the

Authority is required by law to restart the process.

In the final analysis, the Objectors submit that the applicant's application has failed to
show that it can conduct a new radio station in the public's best interest, and that the

application should accordingly be refused.
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SIGNED ON 30 JUNE 2023

CHRIS JOUBERT - DIRECTOR

DULY AUTHORISED ON BEHALF OF THE OBJECTORS
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GENERAL NoOTICES ® ALGEMENE KENNISGEWINGS

INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA

NOTICE 1864 OF 2023

ELECTRONIC COMMUNICATIONS ACT, 2005 (ACT NO. 36 OF 2005)

APPLICATION FOR THE TRANSFER OF OWNERSHIP OF THE INDIVIDUAL
COMMERCIAL SOUND BROADCASTING SERVICE (“I-CSBS”) AND RADIO
FREQUENCY SPECTRUM (“RFS”) LICENCES BY EXTRISERVE (PTY) LTD TO
MEDIADYNAMIX (PTY) LTD

1. The Independent Communications Authority of South Africa (“the Authority”)
hereby gives notice that it has received applications from Extriserve (Pty) Ltd t/a
LM Radio (“the Applicant”) for the transfer of its Individual Commercial Sound
Broadcasting Service (“I-CSBS”) and the Radio Frequency Spectrum (“RFS”)

Licences.

2. The applications were submitted in terms of Regulation 11 of the Processes and
Procedures Regulations for Individual Licences, 2010, published in Government
Gazette No 33293 of 14 June 2010, as amended (“Processes and Procedures
Regulations”), read with section 13 of the Electronic Communications Act, No. 36 of
2005, as amended (“EC Act”).

3. Further, the applications were submitted in terms of Regulation 12 of the Radio
Frequency Spectrum Regulations, 2015, published in Government Gazette No
38641 of 30 March 2015, as amended, read with chapter 5 of the EC Act.

4. In terms of section 13(6), read with section 9(2) of the EC Act, the Authority is
required to publish a notice of the applications in the Government Gazette and

invite interested parties to submit written representations about the applications.

5. The transfer applications seek approval from the Authority to transfer the I-CSBS
and RFS licences from the Applicant to MediaDynamix (Pty) Ltd (“the Transferee”).

This gazette is also available free online at www.gpwonline.co.za
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10.

11.

12.

Accordingly, the transfer applications will be evaluated based on the following

criteria:

a. promotion of competition in the ICT sector;
b. interests of consumers; and

Cc. equity ownership by Historically Disadvantaged Persons ("HDPs”).

The Applicant submits that 50.1% of the Transferee’s equity shareholding is held by
HDPs.

The applications, relevant schedule and any representations received pursuant to
this notice would be made available and open for inspection by any interested party
on the Authority’s website: www.icasa.org.za, and in the Authority’s library during

the Authority’s office hours.

Any interested party is invited to lodge written representations in relation to the
application within fourteen (14) working days of the date of publication of this

notice in the Government Gazette.

Any person who makes written representations must indicate whether they require
an opportunity to make oral representations if the Authority decides to hold public

hearings.

All written representations, responses and other correspondence in terms of this
notice must be directed to Licensing Department at Block B, 350 With - Hazel
Avenue, Eco Point Office Park, Eco Park, Centurion OR Private Bag X10, Highveld
Park, 0169 OR by e-mail Licensing@icasa.org.za.

Any person/s who lodge representations in terms of this notice must also furnish
proof to the Authority’s satisfaction that a copy of the representation has been
delivered to Mr Lyndon Johnstone via e-mail: JohnstonelBJ@gmail.com OR

delivered by hand to Genesis House, 18 Wessel Road, Rivonia, 2196.

The Applicant has the right to respond in writing to written representations made
by any interested person/s on the applications. The written responses must be
lodged with the Authority within twenty-eight (28) working days from the date of
publication of this notice in the Government Gazette.

This gazette is also available free online at www.gpwonline.co.za
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13. The Applicant must, when lodging the written response/s, furnish proof to the
Authority’s satisfaction that it has delivered a copy of such response/s via email OR

by hand to the person/s having made the written representations.

YOLISA KEDAMA
ACTING CHAIRPERSON

DATE: 06/ 06 /2023

This gazette is also available free online at www.gpwonline.co.za
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SALE AGREEMENT
BETWEEN

EXTRISERVE (PTY) LTD {IN BUSINESS RESCUE)
(Reg No. 2009/019329/07)
(herein represented by Thomas George Nell in his capacity as Business Rescue Practitioner,
duly authorized)

and

LM RADIO (PTY) LTD
{a wholly-owned subsidiary of T&W Management (PTY} LTD)
{Reg. No. 2017/225933/07
(herein represented by Thomas George Nell)
“Jointly as Seller”

and

THOM KIGHT & CO {PTY) LTD
{Reg No. 1980/010724/07)
{herein represented by Keith R Perrit)

and

JOHNSTONE GROUP (PTY) LTD
{Reg No. 2022/214239/07)
(herein represented by Lyndon B Johnstone)
“Jointly as Purchaser”



1. DEFINITIONS

In this Agreement, unless context indicates otherwise, the words and expressions set out
below shall have the meanings assigned to them and cognate words and expressions shall
have a corresponding meaning, namely;

1.1 Agreement
1.2 Act
1.3 BRP

1.4 Business Day

1.5 Closing Date

1.6 Licence

1.7 LMR

1.7 Parties

1.8 Signature Date

1.9 Surviving Provisions

1.10 Sentech

1.11 VAT

means this purchase agreement and any attachments;
means the Companies Act, 71 of 2008 (as amended);
means Thomas George Nel;

means any day other than a Saturday, Sunday or official
Public holiday in RSA;

means the 1% (first) Business Day after the date on which
the last of the Conditions Precedent is fulfilled;

means both the Radio Frequency Spectrum (no 020/
COMMERCIAL/R/JU11/14 and the Individual Broadcasting
Service Licence (no. 020/COMMERCIAL/R/IU11/14;

means LM Radio {PTY) Ltd

means the Seller and the Purchaser. Party shall mean any
one of them as the context may indicate;

means the date of signature of this Agreement by the
Party last to do so;

means those provisions which come into force and effect
and bind the Parties with effect from the Signature Date
namely, the provisions of clauses 1,3 and 6-10 inclusive;

means Sentech SOC Limited, a state-owned entity duly
Registered and incorporated in accordance with the
Company laws of RSA;

means value added tax, payable in terms of the VAT Act.



2.1,

2.1.2

2.13

2.14.

2.2,

3.1

3.1.1.

3.1.2.

3.1.3.

3.1.4.

3.15.

3.2.

DEAL STRUCTURE

On 25 November 2021 the Seller commenced with business rescue proceedings as
provided for in the Act. Thomas George Nell was duly appointed as the Business
Rescue Practitioner.

In terms of this Agreement, Thom Kight & Co (PTY) Ltd and Johnstone Group (PTY) Ltd
will jointly purchase the entire share capital of LM Radio (PTY) Ltd from T&W
Management (PTY) Ltd for an amount of R30 000,00 ex VAT {thirty-thousand-rand-
only} “Transaction 1”.

Subsequent to, and as a consequence of Transaction 1, LM Radio (PTY) Ltd will acquire
certain assets (The Broadcast Licence and Spectrum Licence) of Extriserve (PTY) Ltd for
an amount of R970 000,00 ex VAT (nine-hundred-and-seventy-thousand-rand-only}
“Transaction 2”.

Transaction 1 and Transaction 2 are inter-dependent transactions, and to the extent
any one transaction fails, both will fail,

The Parties record their agreement as foliows:

. CONDITIONS PRECEDENT

The implementation of this Agreement is {save for the Surviving Provisions) subject to

the approval on or before Friday 16 September 2022 by the requisite majority of the
Creditors and affected persons of the Seller of a Business Rescue Plan as provided for
In Section 151 of the ACT providing for the Sale of the distressed entity as provided for
in terms of this Agreement and the terms herein provided; and

the transfer of the Ownership of Licence to the Purchaser on or before 31 January
2023 by the Independent Communications of Authority of SA (ICASA) in terms of the
Electronic Communications Act 2005, Act 36 of 2005 (as amended), read together with
Regulation 10 in terms of Government Gazette No 34172 (Notice 184 of 2011);

the approved Sale of the entire share capital of LMR to the Purchaser by the Closing
Date;

written confirmation on or before 30 September 2022 by Sentech that it will carry the
Purchaser’s radio frequency signal for distribution on commercially viable terms and
at market-related fees subject to a transfer of the Licence by ICASA to the Purchaser;

written confirmation from ICASA that the Licensee has been granted permission to
migrate from the AM broadcast platform to the FM broadcast platform by 31 January
2023;

The Parties shall use their best endeavours to ensure that the conditions stipulated in

&



Clause 3.1 are fulfilled within the time periods specified.

3.3.  The date for fulfillment of the suspensive conditions referred to in Clause 3.1.1 may
unilaterally be extended in writing by the BRP by giving written notice to the Parties
prior to 16 September 2022, to a date not later than 14 October 2022.

3.4. If at the Section 151 meeting the Plan is approved subject to amendments to be
effected to the Agreement, then the Parties shall be afforded 7 (seven) Business Days
to come to an agreement regarding said amendments. Failing agreement, this
Agreement shall lapse and no Party shall have any claim arising from the provisions

of this Agreement.

3.5.  Should the Agreement lapse due to non-fulfillment of any or all of the Suspensive
Conditions, the Purchaser shall have no claim based on whatsoever ground {(or cause

of action) against the Seller.

3.5.  TheBRP shall, when called upon to do so in writing by the Purchaser, sign and execute
such documents as may be necessary to give effect to the provisions of Clause 3.1.2.

4. SALE OF LMR & LICENCE
4.1 Sale

4.1.1. The Purchaser hereby purchases
4.1,1.1. The License and;
4.1.1.2. The entire share capital of LM Radio (PTYY) Ltd.

4.1.2.  On the Closing Date all risks in the Licence and benefits to the Licence shall pass to
The Purchaser.

4.1.3  OnSignature Date the Purchaser shall pay the amount of R500 000,00 (five-hundred-
thousand-rand-only) into the trust account of Couzyn Hertzog and Horak Attorneys,
Pretoria. The said sum shall be held on trust in an interest-bearing account credited
to the Purchaser pending the Closing date alternatively the date on which the

Agreement lapses.

4.1.4.  Onthe 1*{first) Business Day following the approval of the business plan by creditors
and affected persons, the purchaser shall pay the balance of R500 000,00 (five-
hundred-thousand-rand) into the trust account referred to in Clause 4.1.3 under the
same terms and conditions.

4.2. PURCHASE PRICE AND PAYMENT

4.2.1.  The Purchase Price for The Licence shall be R970 000,00 {nine-hundred and seventy-
thousand-rand-only} excl. VAT;

4.2.2. The Purchase Price for the share capital of LMR shall be R30 000,00 (thirty-thousand-
/’@ ﬁ



rand-only) excl.VAT;

4.2.3. The purchase price is payable to the Seller on Closing Date. The Purchaser authorises
the Sellers Attorneys to pay the said sum on Closing Date to the Seller.

43. VAT

4.3.1. On Closing Date the Seller shall furnish the Purchaser with a VAT Invoice.

5. CLOSING

5.1.  Onthe Closing Date, against payment of the Purchase Price in respact of the Licence
and LMR, the Seller shall deliver to the Purchaser or Purchaser’s Representative in
control of the records, documents and equipment relating to the Licence and LMR.

6. DOMICILIUM CITAND! ET EXECUTAND!

6.1.  Each Party chooses the addresses set out opposite its name below as its domicifium
citandi et executandi at which all notices, legal processes and other communications
must be delivered for the purposes of this Agreement:

6.1.1. Seller and BRP Corporate Licence Rescue CC
301 David Vorster Road
Sinoville
Email: George@corgoratebusin&ssresg_qgi_ﬁ:o@a
Cbr.0827729290@gmail.com
For Attn: George Nell

6.1.2 Purchaser Thom Kight & Co (PTY) Ltd
16th Street
Vrededorp, Johannesburg
Email: Admin@thomkight.co.za
For Attn: Keith Perritt

Johnstone Group (PTY) Ltd

29 Stiglingh Road

Edenburg, 2196

Email: JohnstonelBi@gmail.com
For Attn: Lyndon Johnstone

6.2 Any notice or communication required or permitted to be given in terms of this

Agreement shall be valid and effective only if in writing and delivered by hand or by
Email.

v &



6.3.

Each Party may by written notice to the other Party/ies change its chosen address to
Ancther physicai address or email address, provided that the change shall become
effective on the 5" (fifth) day after the receipt of the notice by the addressee.

7, BREACH

7.1

711

7.1.2.

7.2.

7.3.

Should a Party (“the Defaulting Party”) at any time prior to the Closing Date, commit
a breach of any provision of this Agreement, and fail to remedy such breach within 7
(seven) business days from the date if written notice from any other Party (“the
Aggrieved Party”) calling upon it to do so, then:

if such breach is material, then the Aggrieved Party may, without prejudice to any
other rights it may have, terminate this Agreement on notice in writing to the other
Parties; or

if such breach is not material, then the Aggrieved Party may take necessary action to
enforce this Agreement, but shall not be entitled to terminate this Agreement.

The Parties recognize that in the event of a breach of any of the provisions of this
Agreement after the Closing Date the canceliation of this Agreement will not
constitute an appropriate remedy. Parties recognize that they shall only have the right
to act in accordance with Clause 7.1.2 above.

The rights of the Aggrieved Party set out in Clause 7.2 are without prejudice to the
rights of the Aggrieved Party to claim such damages as it may suffer as a result of the
Defaulting Party’s breach.

8. ARBITRATION

8.1,

8.2,

8.3.

84

8.5.

Any dispute arising from this Agreement or the interpretation thereof, both while in
force and after its termination, shall be submitted to and determined by arbitration in
accordance with the Rules of the Arbitration Foundation of Southern {AFSA)}, as
amended for the purposes of this Clause 8 (The Rules). This arbitration shall be held in
Pretoria unless otherwise agreed, and shall be held timeously,

There shall be 1 (one) arbitrator who shall be a practicing Senior Counsel or commercial
attorney of at least 10 (ten) years’ standing.

The appointment of the arbitrator shall be agreed upon between the Parties, but failing
agreement within a period if 14 (fourteen) days after arbitration has been demanded
in writing by an aggrieved party, a Party shall be entitled to request the Registrar of the
AFSA to make the appointment, who, in making his appointment, shall have regard to
the nature of the dispute, and the Parties’ requirement for speedy arbitration.

The Arbitrator shall have the powers conferred upon an arbitrator under the Rules.

A Party shall have the right to appeal against the decision of the arbitrator in accordance

F



8.6.

9.1

with the Rules. The decision resuiting from such appeal shall be final and binding on the
Parties and may be made and order of any court of competent jurisdiction. The Parties
hereby submit to the jurisdiction of the High Court i SA, Gauteng Division, Pretoria,
should a Party wish to make the arbitrator’s decision an order of the court,

The fact that any dispute has been referred to or is the subject of arbitration, as well
as any information submitted to the arbitration or in any other manner forming part
of the record of any arbitration proceedings, shall be kept confidential by the Parties
to such arbitration proceedings, and the Parties to such proceedings shall use
reasonable endeavours to procure that all their employees, agents or advisers who are
involved in or obtain knowledge of any confidential information disclosed during such
proceedings, shall be made aware of, and shall undertake in writing to be bound by,
and to comply with the provisions of this Clause 8.6.

. MISCELLANEQUS

interpretation

8.1.1. In this Agreement, unless the context requires the opposite:

9.1.1.1 words importing any one gender shall include the other gender/s;

9.1.1.2 the singular shall include the plural and vice versa; and

9.1.1.3 a reference to natural persons shall include created entities {corporate or

9.1.2

9.1.3.

9.2,

9.2.1.

9.2.2.

9.3.

unincorporated) and vice versa.

In this Agreement, the headings have been inserted for ease of reference only and
shall not be used for nor assist or affect its interpretation.

If anything in a definition is a substantive provision conferring rights or imposing
obligations on anyone, effect shall be given to it as if it were a substantive provision
in the body of this Agreement.

Applicable Law and Jurisdiction

The Agreement shall be governed by and interpreted under the laws of the Republic
of South Africa.

The Parties hereby consent and submit to the jurisdiction of the High Court of South
Africa, Gauteng Division, Pretoria.

Warranty of Authority
Each Party warrants to the other Parties that it has the power, authority and legal

right to sign and perform the Agreement and that the Agreement has been duly
authorized by all necessary actions of its Directors’, and constitutes valid and binding

ol



obligations on it in accordance with the terms of this Agreement.
9.4 Implementation

The Parties undertake to do all such things, perform all such acts and take all steps
to procure the doing of all such things and the performance of all such acts, as may
be necessary or incidental to give or be conducive to the giving of effect to the terms,
conditions and import of this Agreement.

9.5. Payment and Interest

9.5.1.  All payments in terms of or arising out of the Agreement shall be made without
deductions whatsoever to the Party entitled thereto.

9.5.2.  No Party shall have the right to defer, adjust or withhold any payment due to the
other in terms of or arising out of this Agreement or to obtain deferment of
judgement for such amount or any execution of such judgement by reason of any
set-off or counter-claim of whatsoever nature or howsoever arising.

9.5.3.  Save to the extent otherwise provided, all amounts due by one Party to another
{including damages) in terms of or arising out of this Agreement shall, unless paid
on due date, bear interest from the due date to date of actual payment. Such
interest shall be:

9.5.3.1 calculated at the annual rate of Prime plus 2.5%, and
9.5.3.2 capitalised monthly in arrears.

9.5.4 Al payments due by one Party to another Party shall be paid into a bank account
nominated by that other Party in writing.

9.6. Assurances

9.6.1. The Seller and the BRP gives no warranty, guarantee or any undertaking with regards
to the Licence and the IP, the rights, obligations and responsibilities that are attached
to the Licence and IP or to any aspect which may be directly or indirectly relate to or
have an impact on this Agreement and or the Licence and IP and/or business rescue
process of the Seller,

9.6.2. The Parties agree to perform any further acts and to execute and deliver any further
documents which may be necessary or appropriate to carry out the purposes and the
implementation of this Agreement.

9.7.  Whole Agreement

This Agreement constitutes the whole agreement between the Parties as to the
subject matter hereof and no agreement, representations or warranties between the

Parties, other than those set out herein are binding on the Parties. Q
\



9.8.

2.9

9.11.

9.11.1.

9.11.2.

9.12.

10!

Variations

No addition to or variation, consensual cancellation or novation of this Agreement and
no waiver of any right arising from this Agreement or its breach or termination shall
be of any force or effect unless reduced to writing and signed by the Parties or their
duly authorized representatives.

Relaxation

No latitude, extension of time or other indulgence which may be given or allowed by
one Party to another Party in respect of the performance of any obligation hereunder
or enforcement of any right arising from this Agreement and no single or partial
exercise of any right by either Party shall under any circumstances be construed to be
an implied consent by such Party or operate as a waiver or a novation of, or otherwise
affect any of that Party’s rights in terms of or arising from this Agreement or stop such
Party from enforcing, at any time and without notice, strict and punctual compliance
with each and every provision or term hereof.

Costs

Each Party shall bear its own costs and that of its legal advisors incurred in the
negotiation, drafting and settlement of this agreement.

All legal costs, which will include Attorney and own client costs, incurred by one Party
out of the breach of any provisions of this Agreement by the other Party, shall be borne
by the Party in breach.

Counterparts

This Agreement may be signed in counterparts, in which event the originals together
will constitute the entire agreement between the Parties.

Assignment

10.1 The Purchaser is entitled to nominate a substitute transferee of the Licence {in name

10.2.

and stead of the Purchaser), prior to the first fulfiliment dates as referred to in clauses
3.1.1 and 3.1.4. in such event the Purchaser shall remain liable and responsible for all
obligations as per the Agreement,

Subject to Clause 10.1, this Agreement is personal to the Parties and shall be assigned
(whether voluntarily or involuntarily) or otherwise transferred in whole or in part by
any of the Parties without the prior written consent of the other Parties.



SIGNED at lQV"’*VW-VL on 16 ““ W 2022

For: SELLER

W

Signatory: \
Capacity:

e
SIGNED at | OHANNES B a G on % 26 August 2022

For: PURCHASER

P e

Signatory: X' FER<s 77

Capacity: MG P EErw AP str SFAP Fegns

SIGNED at  Johanneshurg on M@ 26 August 2022

For: PURCHASER

) LR

Signatory: Lyndon Johnstone
Capacity: Director

EXECUTIVE SUMMARY

We believe that Thom Kight & Co together with Johnstone Group (PTY) Ltd will bring unique
value and capabilities to the Company, accelerating the development and growth of LM
Radio. We believe we could drive LM Radio’s growth strategy, by facilitating a speedy

migration to FM and to Digital Radio, developing 3 Comprehensive Marketing Plan which
will drive both Audience and Advertising Revenue,

Itis our belief that the current AM Platform is not economically viable, is expensive to

maintain and that Sentech does not possess the necessary technical expertise to service AM
Transmission.

Funders have already confirmed an amount of RZ00 000,00 to facilitate the application for
the migration to FM. We are confident that a move to FM will accelerate the growth of LM
Radio through increased audience and revenue,


Lyndon Johnstone
__________

Lyndon Johnstone
26 August

Lyndon Johnstone
________

Lyndon Johnstone
26 August
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KRIEK WASSENAAR & VENTER ING

Prokureurs * Aktevervaardigers ® Attorneys ® Conveyancers

Our ref: PJ Wassenaar/es/QB1090
Your ref:
23 June 2023

THE DIRECTOR: LICENSING DEPARTMENT

BLOCK B, 350 WITCH-HAZEL AVENUE URGENT
ECO-PARK ESTATE

CENTURION

0144

By e-mail: licensing@icasa.org.za

Sir/Madam

APPLICATION FOR THE TRANSFER OF OWNERSHIP OF THE INDIVIDUAL COMMERCIAL SOUND
BROADCASTING LICENSE (I-CSBS) AND RADIO FREQUENCY SPECTRUM (RFS) LICENSES BY
EXTRISERVE (PTY) LTD TO MEDIADYNAMICS (PTY) LTD

1. We refer to the notice published by ICASA in the Government Gazette of 9 June 2023 (Notice
1864 of 2023).

2. We confirm that we act on the instructions of T& W Management (Pty) Ltd and LM Radio CC
(“our clients”). LM Radio CC is the owner of the LM Radio trademark. T&W Management (Pty)
Ltd is the station operator of the LM Radio brand, licensed by both LM Radio CC and Extriserve

(Pty) Ltd (in business rescue).

3. Our clients, on 15 June 2023, received a copy of the “non-confidential” portion of the
application by Mediadynamics (Pty) Ltd for the transfer of the Individual Commercial Sound
Broadcasting Service (“I-CSBS”) and the Radio Frequency Spectrum (“RFS”) licenses of Extriserve.
Despite identifying Extriserve as the applicant in the 9 June 2023 notice, on gleaning the

application, it is clear that Mediadynamics is applying for the transfer.

4, The non-confidential portion of the application provided by ICASA to our clients, include various
references to the LM Radio brand, operations and other proprietary information. On the
applicant’s version, the applicant has only purchased the two licenses belonging to Extriserve

during the business rescue proceedings of the aforementioned company. It also admits that it

www.kwv-inc.com
(t) (+27) 12 756 7566¢ (f) (+27) 86 596 8799 (a) 3" Floor, HB Forum Building, 13 Stamvrug Road, Val de Grace, Pretoria 0184
(p) Postnet Suite # 11, Privaatsak / Private Bag X025, Lynwood Ridge, 0040 « BTW Reg: 4020260685

Direkteure/ Directors: Johan Kriek (B Proc, LLM), Péter Johannes Wassenaar (LLB)
Bygestaan deur/assisted by Tertia Johanna Wassenaar (LLB), Kayla Dames (Bcom LLB), Rohann Eloff (Bcom LLB), Melissa Jansen van Vuuren (LLB);
Konsultante / Consultants: Catherina Elizabeth Pienaar (BA, BCur, LLB, LLM, PhD), Sylvia Adriana Venter (LLB)
* Reg: 2012/030418/21
Docdate 20230302
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10.

11.

www.kwv-inc.com

has not obtained any rights towards the LM Radio brand and trademark. All of those rights vest

in our clients.

Our clients have also noted that one of the applicant’s directors is Mr L Johnson, a former T&W
Management (Pty) Ltd employee until April 2023. Mr Johnson was appointed as the station
manager of LM Radio. As station manager, Mr Johnson had access to the proprietary and

confidential information belonging to LM Radio.

The applicant’s application gives the impression that the applicant’s application is based on and
formulated around proprietary information relating to the business, listener profile, marketing

strategy and identity of LM Radio.

The application furthermore gives the impression that LM Radio as a business and radio station
is closing down and that the applicant will be merely continuing or reviving the legacy of the
station through a new undertaking by Mediadynamics (Pty) Ltd. In support of the applicant’s
application, various letters have been attached alluding to the fact that supporters of LM Radio

will continue to support the applicant’s new venture.

Our client deems the abovementioned an unlawful passing off of the LM Radio brand. Our

clients are currently seeking legal advice in respect of the applicant’s conduct.

Our clients are concerned that the so-called confidential portion of the applicant’s application,
which has not been provided to our clients, in fact, includes confidential information belonging
to our clients and which has been obtained by the applicant via its director, Mr Johnson, during
Mr Johnson’s employment as station manager of LM Radio. This information might include
proprietary business plans, policies, programming structures, broadcasting and marketing
strategies and company data — especially relating to the profile and preferences of LM Radio
listeners and advertisers. If such information is indeed contained in the so-called confidential
portion of the applicant’s application, such information would potentially constitute, amongst

other things, unlawful competition and passing off.

Our clients have not given permission for the disclosing of confidential and proprietary
information belonging to LM Radio and have certainly not authorised the use of such

information in the applicant’s application.
Our clients have instructed our offices to assist them in making representations to ICASA on the

applicant’s application and to assist them in any further proceedings before ICASA (which also

Bladsy / Page
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includes

www.kwv-inc.com

participation in any public hearings concerning the application). In order for our client

to meaningfully participate and also to protect its interests in the process (which will be of a

public nature), we have been instructed to submit the following urgent request to ICASA:

111

11.2

11.3

11.4

That ICASA disclose to our client all potential records that form part of the confidential
portion of the applicant’s application and any further information disclosed to ICASA
that has not been made public, which might rely on or make reference to the LM Radio

brand and business.

That ICASA provide an undertaking that it will not close the time available for public
submissions and participation until such time as our client has been put in a position

to meaningfully engage in the matter.

That ICASA agrees to meet with our client to discuss the handling of proprietary
information and also the public image of LM Radio during any subsequent public

hearings so as not to become party to any damage caused to our client’s brand.

That ICASA agrees to allow our clients to participate in a public hearing of the matter,
subject to sufficient safeguards being agreed upon by the parties to protect the LM
Radio brand and specifically information deemed to be part of LM Radio’s confidential

information.

12.  For our client to make submissions by the closing date of 30 June 2023, we require a response

from ICA

Yours faithfully

(f) 086 596 8516
(e) peter@krieliprok.co

SA by no later than 27 June 2023 at 12h00.

Elektronies geteken
Electronically signed
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Elbie Swanepoel

From:
Sent:
To:

Cc:
Subject:

Attachments:

Sensitivity:

Good day,

Elbie Swanepoel

26 June 2023 11:50

'licensing@icasa.org.za'

Peter Wassenaar; Chane Houman

APPLICATION FOR THE TRANSFER OF OWNERSHIP OF THE INDIVIDUAL COMMERCIAL SOUND BROADCASTING LICENSE (I-CSBS)
AND RADIO FREQUENCY SPECTRUM (RFS) LICENSES BY EXTRISERVE (PTY) LTD TO MEDIADYNAMICS (PTY) LTD

ICASA sent 2023-06-23.pdf

Private

We refer to the above and attach hereto a letter for your attention.

Regards,

ELBIE SWANEPOEL
Kriek Wassenaar & Venter Ing
Regsekretaresse / Legal Secretary

o (t) (+27) 12 8034719 « (f) (+27) 86 596 8516

e (a) 3de Vloer / 3rd Floor, HB Forum Gebou / Buidling, Stamvrugstraat 13 Stamvrug Street, Val de Grace, Pretoria, 0184

® (p) Postnet Suite # 11, Privaatsak / Private Bag X025, Lynnwood Ridge, 0040 * BTW Reg: 4020260685






