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EXECUTIVE SUMMARY 

DRAMATIC, RAPID AND IRREVERSIBLE CHANGES IN THE PROVISION AND 

PUBLIC CONSUMPTION OF ELECTRONIC AUDIO-VISUAL SERVICES 

Introduction 

1 Just five years ago, consumers in SA watched electronic aud io-visual services 

almost exclusively on a traditional TV set. Their choices of what to watch, when 

and where were limited. They could watch what traditional TV broadcasters 

broadcast, only at the time of the broadcast, on a TV set. Their options were to 

watch the analogue terrestria l channels of the SABC (1, 2 and 3), e.tv and the 

two M-Net channels; and the channels on the DStv and ODM services 

(distributed via digital satellite DTH). 

2 That world has been turned on its head. The provision and the consumption of 

electronic audio-visual services have changed dramatically, rapidly and 

irreversibly. Consumers now have an extremely large array of electronic audio

visual content to choose from, which can be viewed whenever and wherever they 

want- not only on TV sets, but also on a wide range of mobile devices, including 

smartphones, tablets or PCs. 

3 As a consequence, traditional FTA TV and particularly Pay TV services in SA are 

under threat. They are having to compete with global giants whose electronic 

audio-visual services are available in SA, such as Netflix, Amazon Prime Video 

("APV"), Apple, Google/YouTube and Facebook; local players such as Kwese 

Play; and all the large domestic telcos, which are launching their own audio

visual services. 

4 These developments are canvassed in the first portion of Part B: Overview of the 

dynamics in the electronic audio-visual services sector. 

Growth of broadband infrastructure and connected smart devices 

5_ These changes have been facilitated by SA's rapid growth in broadband 

infrastructure (mobile and fixed) and of connected smart devices (smartphones, 

tablets and PCs). The broadband Internet speed requirements for the live 

streaming of audio-visual content is satisfied by a 3G mobile offering (in SA the 

mobile 3G population coverage is at 99%) and by the LTE (4G) mobile offering 
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(in SA the 4G population coverage is 76% and 91% for metropolitan areas). As 

technology progresses to 5G, the Internet speeds will become significantly faster, 

providing an enhanced platform for the provision of electronic audio-visual 

content (e.g. a feature length film will be able to be downloaded in seconds). 

Mobile usage in this country is ubiquitous, with an estimated 88 million mobile 

subscriptions, 25 million of which are for smartphones. Fixed broadband 

penetration (ADSL and fibre) is also increasing rapidly and already reaches 

approximately 2 million homes. FTTH providers are competing fiercely to be the 

first into neighbourhoods, and are actively targeting DStv households. 

Broadband prices are decreasing, and are likely to decrease even further, given 

the regulatory initiatives which are under way. 

6 The phenomenal growth in mobile data usage and the consumption of electronic 

audio-visual content online in SA demonstrates that broadband speeds and data 

costs are not a barrier to the adoption of OTT services in SA. Research indicates 

that SA has the second highest growth in mobile electronic audio-visual content 

consumption of any market in the world. Research has also indicated that South 

Africans under 34 years of age have expressed the highest level of interest in 

subscribing to multiple on-demand electronic audio-visual services of any similar 

population in the world. 

Changes in electronic audio-visual consumption patterns 

7 The growth in broadband infrastructure and connected devices, as well as the 

explosion in the amount of varied, quality electronic audio-visual content, have 

significantly changed electronic audio-visual consumption patterns for all 

consumers. This is particularly so for the younger generation, which generation 

represents an ever-growing share of the electronic audio-visual services market 

and is a particularly significant proportion of SA's population (65% of SA's 

population is under 35). Today, consumers are-
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7.1 increasingly consuming electronic audio-visual content on devices 

other than a traditional TV set (e.g. smartphones, tablets and PCs) 

(international research shows that in 2015 16- 24 year olds consumed 

less than 25% of their electronic audio-visual content on a traditional 

TV set) ; 

7.2 increasing their consumption of alternative electronic audio-visual 

content (i .e. VOD and short form electronic audio-visual content), such 

as YouTube and pirated content; and 

7.3 increasingly engaging in multi-homing behaviour whereby they 

construct their viewing content from multiple sources (i.e. they no 

longer rely on FTA TV or a single Pay TV subscription, but rather on 

multiple electronic audio-visual services provided across different 

platforms). 

Emergence of new business models and competitors: OTT services 

8 These developments have led to the emergence of a wide range of competing 

OTT services, which can broadly be categorised as-

8.1 global OTT services (e.g. Netflix, APV, Google Play, Apple, YouTube, 

Facebook, Twitter and Snapchat); 

8.2 regional and local OTT services (e.g. iROKOtv, DEOD and Kwese 

Play); 

8.3 direct-to-consumer content providers (e.g. HBO and Disney); and 

8.4 domestic telcos' OTT services (offered by Cell C, Telkom, Vodacom 

and MTN). 

Global OTT services 

9 Global OTT services (e.g. Netflix and APV) are aggregating content and 

engaging in the retail distribution of that content directly to consumers, using the 

existing broadband infrastructure as their distribution platform. Broadband is a 

low cost distribution platform and its global nature means they can generate 

subscribers on a global scale which far exceeds the subscriber base of any 

national or regional Pay TV broadcaster. For example, Netflix launched in 130 

countries simultaneously (including in SA) in 2016 and has more than 109 million 
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subscribers. APV also went global in 2016, including in SA. Their massive global 

subscriber base provides them with enormous revenue streams to invest in and 

produce their own exclusive content in an effort to differentiate themselves and 

attract greater subscriber numbers away from traditional Pay TV services. They 

are also well-placed to acquire the global rights to the best international content 

from studios and independent producers. For example, in three years, namely 

between 2016 and 2018, Netflix will spend US$19 billion (R266 billion) on 

content. This has driven the proliferation of varied, quality content. Furthermore, 

the content these global giants are seeking to acquire extends beyond 

entertainment content to sports content- where again, they're acquiring global 

rights to that content. For example, Amazon streams sports content and is 

expected to bid for the next round of Sanzaar's (South African, New Zealand, 

Argentinian and Australian rugby) electronic audio-visual rights and has 

reportedly expressed an interest in bidding for the EPL's rights. Furthermore, 

these global giants have invested in powerful data algorithms, which effectively 

direct subscribers to content which matches their preferences, enhancing 

subscriber experiences compared to that offered on traditional TV and, at the 

same time, expanding demand for these OTT services. 

10 The other three Big Tech super-platforms, namely Google/YouTube, Apple and 

Facebook (together with Amazon the four have been referred to as the "Four 

Horsemen"), have looked to leverage their existing online platforms to aggregate 

and sell electronic audio-visual content to their extensive existing user bases 

which consume other online services on their platforms. Google has developed 

Google Play and also owns the social media platform YouTube. YouTube is the 

most popular website in SA by a huge margin and receives on average almost 

77 million visits monthly, with each session on average 30 minutes long - i.e. 

South Africans are already watching 38.5 million hours of YouTube content a 

month. Apple has expanded its content available through iTunes to include 

electronic audio-visual content and has also launched AppleTV. Facebook has 

moved rapidly into streaming electronic audio-visual content to its global user 

base- it is the largest social media platform in SA, with an estimated 16 million 

users (constituting 30% of the population). Twitter streams a range of content, 
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including news, events and a variety of sports content. All of these services are 

available in SA. 

11 It is noteworthy that these OTT services providers are unregulated in SA, which 

stands in stark contrast to the vast array of statutory provisions, regulations, 

licence conditions and codes of conduct governing and constraining traditional 

TV broadcasters licensed in SA. 

Regional and local OTT services 

12 In addition to these global giants, there are a number of regional and local OTT 

aggregators competing against traditional TV, which are taking advantage of the 

low-cost broadband platform and are focusing on regional and local content. 

Examples include iROKOtv, DEOD and Kwese Play. The latter is offered in SA 

by the well-resourced regional telco, Econet, which recently acquired Neotel. 

Direct-to-consumer content providers (e.g. HBO and Disney) 

13 The advent of the low-cost distribution platform for content through the 

broadband and the smart device ecosystem has also resulted in a number of 

content providers (many of whom are large global players and well-known 

brands) (e.g. HBO and Disney) erecting their own subscription pay wall and 

offering their services direct-to-consumers. Sports federations are doing 

likewise- e.g. Formula One plans to launch its own OTT streaming platform, and 

the National Basketball Association and National Football League in the USA, 

WWE (professional wrestling) in the USA and UK and the Australian Football 

League have already done so. 

Telcos 

14 Telcos, which own their mobile network and fixed-line infrastructure, can 

leverage off their existing subscriber base to provide electronic audio-visual 

services, and are thus able to offer attractive service bundles- triple-play and 

quadruple-play offerings- thereby providing them with additional revenue 

streams. They can opt to form a commercial partnership with an existing 

electronic audio-visual content provider, through to full integration where, given 

their huge financial resources, they are well placed to engage in the acquisition 
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of content rights and content production. For example, Vodafone has opted for 

the latter model and has 13.8 million electronic audio-visual customers globally. 

15 Most of the domestic telcos have already entered the electronic audio-visual 

services market in SA, and are likely to pursue this business aggressively in the 

future. Telkom launched Telkom LIT in August 2017, Cell C launched "Black" in 

November 2017, Vodacom is offering Vodacom Video Play, and MTN is 

rumoured to be in the process of launching a video streaming platform. Even the 

smallest of the South African mobile operators, Cell C, has over 16 million mobile 

subscribers and a FTTH offering. Its "Black" service offers a range of content, 

including movies, sports, series, news and music, and is planning to include local 

content. In launching "Black", Cell C has partnered with Vubiquity, a leading 

global provider of premium content and · marketing services, connecting 

customers to over 650 suppliers of content. The entry by the domestic telcos 

into the audio-visual services market constitutes a serious threat to traditional 

TV, and particularly Pay TV. 

Piracy 

16 In addition to the emergence of legitimate OTT providers, the piracy of electron ic 

audio-visual content is on the rise and posing a huge threat to traditional Pay TV 

services. For example, MultiChoice estimates that more than 2 million people 

view pirated versions of the series and movies available on DStv in SA. Piracy 

in sports is also pervasive. The reality is that piracy is a further competitive 

constraint on Pay TV services in SA. 
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17 These dynamics are impacting negatively on the viewership and subscription 

numbers for traditional TV. Pay TV services are facing cord-shaving (i.e. the 

consumer practice of downgrading to a lower-priced traditional Pay TV service 

and replacing parts of that service with other electron ic aud io-visual services 

(e.g. OTT services)) and cord-cutting (the consumer practice of terminating a 

traditional Pay TV subscription altogether, often in favour of one or more other 

electronic audio-visual services (e.g. a range of OTT services alone, or together 

with FTA TV services, OOH viewing or pirated content)). 

Declining advertising revenue 

18 These dynamics are also adversely affecting traditional TV's advertising 

revenue. In developed markets, digital advertising revenue now exceeds 

traditional TV advertising revenue, and it is anticipated that a similar trend will 

occur in SA- already there has been a significant shift to advertising online. 

Loss of exclusivity over content 

19 The growth of these OTT services and the entry of telcos into the electronic 

audio-visual services market has dramatically increased competition for content 

rights, facilitated by rights owners and content providers who have every 

incentive to have OTT services and tel cos bid for their rights in order to maximise 

the overall value of their content. The OTT services and telcos are increasingly 

bidding for and winning the rights to content across a large range of genres, 

including rights for the live streaming of sports content. APV and Facebook both 

currently stream major US sports (e.g . American football and Major League 

Soccer), APV won the ATP tennis rights, and Facebook recently bid R8.4 billion 

for global Indian cricket rights. As a result, whilst traditional broadcasters might 

retain the rights to broadcast certa in content exclusively over their traditional 

platforms (e.g. OTT or DTH), they are having to compete with simulcasts of the 

same content by OTT services over the OTT platform. 
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OTT services are an existential threat to traditional broadcasters 

20 OTT services have already fundamentally disrupted the music industry, which 

has seen a massive shift from the sale of physical cassettes and COs to digital 

downloads, and now streaming services. Internet streaming has become the 

largest source of global recorded music sales in 2017, surpassing the sale of 

COs. This trend is projected to continue, where streaming will completely 

displace the sale of physical COs. Similarly, OTT services have disrupted the 

traditional telco model by undermining revenue sources from voice and SMS 

services, with OTT voice and messaging Apps (e.g. WhatsApp). These 

developments in the music and traditional telco industries occurred rapidly. 

21 Traditional broadcasters are now facing a similar existential threat. These global 

OTT services and large, well-resourced domestic telcos are completely 

disrupting traditional TV, and particularly Pay TV, in SA. ICASA's attempt in the 

Discussion Document to downplay the competitive constraints posed by these 

OTT services and domestic telcos is incorrect, and flies in the face of 

submissions made not only by MultiChoice, but also by the SABC, Telkom and 

Vodacom in response to the Questionnaire. 

ADDITIONAL DYNAMICS IN SA AND THE REST OF SUB-SAHARAN AFRICA 

Demand for lower-priced bouquets 

22 Average income levels in Africa, including SA, are low by global standards. As a 

consequence, it is only a certain percentage of the population which is able to 

afford high-priced paid-for electronic audio-visual content. The majority of 

households either watch FTA TV, or opt for lower-priced electronic audio-visual 

content. 

MultiChoice's experience in the rest of the sub-Saharan Africa is 

very similar, where in the Pay TV market the greatest demand is for the 

lower-priced bouquets, and where digital migration has provided a substantial 

boost for the growth of those bouquets. 
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Demand for local content 

23 As regards content, the demand is for a variety of content across different 

genres. More particularly, cultural and language differences in SA and the rest of 

Africa have resulted in a preference for local content. As a consequence, in SA 

and the rest of sub-Saharan Africa Pay TV services have invested significantly 

in developing local content as a means of growing their subscriber bases. 

Successful entry and growth of numerous Pay TV services across sub-Saharan 

Africa 

24 The substantial market opportunity for lower-priced bouquets, digital migration 

and the popularity of local content have provided a significant opportunity for the 

successful entry and growth of a number of Pay TV services across sub-Saharan 

Africa. Examples include StarTimes, Zap TV, Zuku TV, Azam TV and 

Kwese TV. These entrants have the necessary broadcasting knowledge and 

experience, successful business models, existing content, brands and 

resources. Star Times and Kwese TV in particular are well-positioned to compete 

against MultiChoice in SA: 

24.1 StarTimes owns StarSat, which has a licence to provide a Pay TV 

service in SA. StarTimes is a subsidiary of the Chinese company Pan 

African Network Group and is a multi-national media company claiming 

to be "the most influential technology, content and network provider in 

China". StarTimes has a strong presence in Africa with significant 

financial backing from institutions such as the Bank of China and the 

China Africa Development Fund. It started off in Africa with the 

provision of a OTT offering, which it now broadcasts in 14 countries in 

sub-Saharan Africa, and has also launched a digital satellite DTH 

service whose footprint covers sub-Saharan Africa. StarTimes is a 

formidable competitor, which has successfully competed against 

MultiChoice in the rest of sub-Saharan Africa, where it is one of the 

largest Pay TV operators on the continent, claiming to reach 10 million 

African homes. In Nigeria (Africa's largest market) it is the largest Pay 

TV service. Furthermore, its regional footprint on the DTH platform 

provides StarTimes with a scale of operation which lowers its unit costs 
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and enables it to leverage across markets. This is the case not only 

from the perspective of the distribution infrastructure, but also content 

acquisition. Despite difficulties which ODM/StarSat has experienced in 

the past in SA, it has recently repositioned itself: it is actively marketing 

its service in SA, aggressively bidding for rights (including for popular 

sports rights), has launched a new STB, repackaged its SA bouquets 

and stated that it is focused on achieving 1 million subscribers in SA 

within the next three years. 

24.2 Whilst Kwese TV only recently launched a DTH Pay TV service 

regionally, the fact that it comes from the highly successful Econet 

Group, a leading African telco, elevates it to a very real and credible 

competitive threat. In SA it has already launched its OTT offer, Kwese 

Play (also available on its website and App), and may seek a 

broadcasting licence in SA. Kwese has huge potential to rapidly 

expand in SA, whether on the DTH, OTT or OTT platforms. First, as a 

telco, Econet not only has considerable financial resources and cash 

flow in order to fund an electronic audio-visual service, but it also 

stands to benefit from complementary data revenue streams within its 

telco business if its audio-visual business is successful. Second, it is 

able to develop scale through a multi-market approach - much like 

StarTimes. Third, as a successful and large African telco, it is also a 

credible partner to both content rights owners and other global players . 

This is already evident: Kwese has secured Netflix as its official partner 

for the continent, and . is using the world 's leading audio-visual 

streaming device producer, Roku, as its device partner. Fourth, it has 

built up a desirable range of content rights and third party channels. 

Expansion and improvement of an already competitive FTA TV offer 

25 SA has always had two strong and well-established FTA TV broadcasters, 

namely the public broadcaster and e.tv (which is part of the eMedia Group owned 

by HCI). Both broadcasters offer extensive, popular local content and the SABC 

in particular broadcasts a wide range of local and international sport. 

Furthermore, both broadcasters have moved well beyond simply offering a 
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handful of analogue channels. For example, in 2013 a sister company to e.tv 

launched a multi-channel FTA digital satellite DTH service, OpenView, which has 

been particularly successful, recently surpassing 1 million STB sales and 

targeting a further million by 2019. Its service includes 18 channels across a 

range of genres, and in this respect it is not dissimilar to the lower-priced 

bouquets offered by MultiChoice. The increasing shift to a multi-channel 

environment through OTT is also expected to have a significant impact on the 

market through new FTA entry and scope for the SABC to schedule far more of 

its existing considerable content rights (including its sports rights) and own 

productions. The opening up of the broadband platform has also enabled FTA 

TV to offer non-linear services. All of these initiatives have made FTA TV 

broadcasters far more competitive. Furthermore, the opening up of all these 

platforms provides the basis for new FTA TV entrants in SA in the future. 

26 These dynamics demonstrate that the successful entry and expansion of Pay TV 

services is possible. These competitors, and a strong FTA TV offering in SA, 

impose strong competitive constraints on MultiChoice's lower-priced bouquets. 

RELEVANT MARKETS 

27 ICASA's approach to defining the relevant markets -

27.1 fails to apply the principles of market definition founded in the economic 

literature, which are well-established and applied by competition 

authorities and regulators around the world; 

27.2 reaches conclusions as to what might be the relevant markets, not only 

in the absence of the necessary factual assessment, but with very little, 

if any, economic analysis; 

27.3 fails to focus on competitive constraints; and 

27.4 relies on outdated decisions of regulators in other jurisdictions, where 

the characteristics of the relevant markets in those jurisdictions were 

very different from the characteristics of the electronic audio-visual 

services sector in SA today. 

28 The dynamics within the electronic audio-visual sector and the competitive 

constraints on traditional Pay TV broadcasters demonstrate that at the retail 
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level, the relevant market is the electronic audio-visual services market. In this 

market traditional Pay TV operators compete with OTT services, as well as FTA 

TV - as both the SABC and e. tv have stated in their submissions. 

29 At the wholesale upstream level , the relevant markets are: 

29. 1 The acquisition of electronic aud io-visual content (including channels). 

29.1.1 There is no basis for a separate wholesale market for the 

supply of linear channels. Increasingly content is not viewed 

in channel form and there are no barriers to retail service 

providers packaging content into channels if required . 

29.1 .2 There is no relevant distinction between so-called "premium" 

and "non-premium" content. These terms are incapable of 

any unitary meaning and the proliferation of varied, quality 

content means a wide variety of content is able to build an 

audience. 

29.2 Technical services on all distribution technologies (i.e. DTH, OTT and 

OTT). 

ASSESSMENT OF EFFECTIVENESS OF COMPETITION IN THE RELEVANT 

MARKETS 

30 The assessment of the effectiveness of competition is central to this Inquiry. This 

is because if ICASA is unable to find that competition in the retail electronic 

audio-visual services market is ineffective, this will be the end of this Inquiry. 

31 There are three important elements to the assessment: 

31.1 First, the legislation, ICASA's own Guidelines and international best 

practice require that the assessment must be forward-looking. 

31.2 Second, the assessment must involve an holistic rather than a purely 

structural approach. An holistic approach requires an assessment of 

the dynamic character and functioning of the market, which would 

include market characteristics, the nature of actual entrants and their 

scope for expansion, the threat of potential competitors, and 
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technological developments and convergence in the provision of 

electronic audio-visual services; 

31.3 Third, the assessment must be evidence-based. 

32 Unfortunately, ICASA's approach fails on all three grounds. 

Assessment of competition within the retail electronic audio-visual services 

market 

A traditional Pay TV broadcaster in SA is facing competition from a range of sources 

33 Traditional Pay TV broadcasters in SA such as MultiChoice already compete with 

a number of large, well-resourced operators which include -

33.1 global OTT services; 

33.2 regional and local OTT services; 

33.3 regional Pay TV broadcasters; 

33.4 direct-to-consumer content providers; 

33.5 regional and domestic telcos offering OTT services; and 

33.6 a strong FTA TV offering in SA. 

34 Furthermore, piracy of electronic audio-visual content is placing additional 

competitive constraints on traditional Pay TV. 

35 The dynamics in the retail electronic audio-visual market are changing 

extraordinarily rapidly. Many of these developments described above have 

occurred in the last year, subsequent to ICASA's launch of this Inquiry. For 

example-

35.1 Vodacom launched Vodacom Video Play in August 20 15 and in August 

2017 announced a new set of electronic audio-visual data bundles for 

video streaming; 

35.2 Netflix entered the market in SA in January 2016; 

35.3 Google Play Movies launched in SA in February 2016; 

13 



NON-CONFIDENTIAL 

35.4 APV entered the South African market in December 2016; 

35.5 since mid-2017 StarSat has started repositioning itself in SA; 

35.6 Kwese Play launched in SA in September 2017; 

35.7 Telkom launched Telkom LIT in September 2017; and 

35.8 Cell C launched "Black" in November 2017. 

36 These dynamics and developments indicate that competition within the retail 

electronic audio-visual services market in SA is currently far from ineffective, and 

in the foreseeable future these competitive forces are highly likely to intensify, 

given the rapid rate at which developments within this market are occurring. 

For well-resourced and efficient entrants. there are no barriers to entry and 

opportunities exist for expansion 

37 The number and competitive strength of entrants to the retail electronic 

audio-visual services market in SA indicate that there are no entry barriers for 

well-resourced and efficient entrants, and that the South African market has 

already attracted some formidable competitors. 

38 Furthermore, the rapid growth of broadband infrastructure, increasing Internet 

speeds and declining prices have significantly reduced the cost of entry. 

39 ICASA's assertions as to what constitute barriers to entry are without foundation: 

39.1 High capital costs are not a barrier to entry. Whilst entry into the 

electronic audio-visual services market generally requires access to 

significant amounts of capital, for well-resourced and efficient entrants 

(including companies already in broadcasting or adjacent activities 

such as the provision of OTT services and telcos), if entry and/or 

expansion is likely to be profitable, then competitors will be willing to 

put up the capital required or will be able to raise the capital in financial 

markets. That this is indeed the case is evident by the entry of a large 

number of serious competitors into the retail electronic audio-visual 

services market in SA in recent years. 
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39.2 Nor are switching costs high. Reductions in the cost of STBs, cheaper 

OTT platforms and the rise of the OTT platform on the back of an 

existing ecosystem of devices means that switching costs have 

reduced markedly in recent times. For example, these costs are now a 

fraction of what consumers spend annually on subscription services 

and accessing other paid-for electronic audio-visual content. 

39.3 The bundling by traditional Pay TV services is not a concern in SA. 

Indeed, it is only the telcos which are able to offer triple-play and 

quadruple-play. Nor is the packaging of channels into bouquets the 

type of bundle which would raise concerns as regards the competitive 

process: this is the dominant business model for Pay TV services 

globally. 

39.4 The Discussion Document alleges that new entrants incur high 

marketing costs re lative to incumbents, and that new entrants might 

need to subsidise STBs and installation in order to attract subscribers. 

However, there is no factual or economic support for these assertions 

since all operators, including incumbents, need to engage in marketing 

efforts. 

39.5 As regards the acquisition of electronic audio-visual content, for 

reasons which are explained below in the section assessing 

competitiveness within the upstream market for the acquisition of that 

content, there are no material barriers. 

39 .6 Nor are there regulatory requirements which constitute a barrier to 

entry. 

40 However, there have been policies and regulatory processes which have 

hindered entry: 

40.1 The delays in the migration to OTT have meant that to date this platform 

has not been available for entrants or for existing broadcasters to 

expand their services. This must be contrasted with developments in 

the rest of Africa, where the OTT platform has proved important in 
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facilitating not only FTA TV growth, but also the rapid growth of Pay TV 

broadcasters offering affordable packages. 

40.2 There have been delays in ICASA's licensing processes, which a 

number of the respondents to the Questionnaire referred to as 

contributing to their failure to successfully launch a Pay TV service. 

40.3 A third concern is that in the second round of licensing Pay TV services, 

ICASA expressed doubts about the business plans and viabilities of the 

applicants, including the two to whom it eventually issued licences. It 

is questionable whether ICASA ought to have issued those licences. 

41 It would be neither appropriate nor permissible to compensate for these delays 

and regulatory shortcomings by imposing unwarranted conditions on market 

operators. 

Competitive responses from MultiChoice to competition 

42 The dynamics in the retail electronic aud io-visual services market described 

above have collectively, in recent years, presented a huge challenge to 

MultiChoice's business, and pose an existential threat going forward. The 

multitude and strength, individual ly and collectively, of the competitors described 

above has meant that MultiChoice has had to respond competitively, lest it lose 

subscriber numbers. This competitive response has had to occur across all the 

dimensions on which electronic audio-visual service providers compete: 

42.1 MultiChoice has invested substantially in commissioning local content 

and now spends over R4 billion annually on local movies, series and 

sport. 

42.2 It has increased the number of bouquets and the channels per bouquet. 

For instance, in the past 4 years the number of channels on DStv 

EasyView has increased by 100%, on DStv Access by 75%, on DStv 

Family by 61%, on DStv Compact by 50%, on DStv Compact Plus by 

44% and DStv Premium by 27%. 

42.3 Its range of HD channels has increased fivefold in four years. 
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42.4 MultiChoice has invested many bi llions of rands in providing a range of 

add itional services in order to increase the attractiveness and 

competitiveness of its offering. These include DStv Catch Up and 

Catch Up Plus, BoxOffice and DStv Now. Whilst initially many of these 

were for DStv Premium customers only, increasingly they have been 

rolled-out to all DStv customers. MultiChoice also launched Showmax. 

42.5 It has sought to improve the functiona lity of its STBs and to improve the 

user interface. 

42.6 It has sought to innovate around customer payment options and 

migration between bouquets. 

42.7 MultiChoice has made enormous investments in the development of a 

new subscriber management system and customer self-service 

interface. 

43 The costs (rapidly escalating costs for electronic audio-visual content and for 

platform development) incurred by MultiChoice have run into billions of rands. 

Yet despite these massive cost increases, the subscription fees for most 

bouquets have either remained constant or declined in real terms, delivering 

huge value for consumers. 

Failure of other Pay TV licensees in SA to launch, or to launch successfully, is not 

indicative of ineffective competition 

44 The Initia l Gazette and the Discussion Document identify the fact that some of 

the Pay TV services licensed by ICASA have failed to launch and that others 

have faced sustainability issues as the purpose of this Inquiry. Yet those failures 

are not indicative of ineffective competition. A closer examination of what has 

happened to those licensees reveals that it is not competition concerns which 

contributed to their failure to launch or lack of sustainability, but is rather due to 

a mix of strategic business choices made by the shareholders of some of those 

licensees; certain of those licensees were poorly resourced an inefficient; and 

regulatory failure. For example: 
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44.1 ODM's launch of Top TV was initially successful- with in 18 months of 

launch it had 300 000 subscribers. However, numerous operational 

deficiencies in ODM's business resulted in it f iling for business rescue 

in 2012. In early 2013, StarTimes, owned by a well-resourced 

multi-national Chinese company, acquired a stake in the company, and 

the Pay TV service was rebranded StarSat. However, the business 

continued to experience various problems, identified by commentators 

and subscribers as a lack of a differentiated service, poor marketing, 

poor broadcast quality, changes to channel line-up without adequate 

communication to subscribers, poor customer service and complaints 

handling, lack of funds, reputation a I damage and regulatory delays. As 

one commentator put it, the problems at TopTV/StarTimes were "in 

large part due to poor execution rather than a lack of market 

opportunity". However, recent indications are that StarSat intends to 

aggressively grow its Pay TV business in SA: it has launched a new 

decoder, re-organised it bouquets, started marketing its offering, and 

has indicated that it is focussing on achieving 1 million subscribers 

within the next three years. 

44.2 The catalyst for Telkom Media's failure to launch a Pay TV service was 

a change in the business strategy of Telkom Ltd, the majority 

shareholder in Telkom Media, prior to ICASA issuing the licence. 

Telkom decided to divest in Telkom Media and focus instead on its core 

business, which at the time was experiencing numerous challenges. 

Shenzhen Media (whose shareholders included a Chinese company 

with significant financial resources) subsequently bought Telkom's 

shares in Telkom Media, whose name was changed to Super5. 

However, Super5 failed to launch a Pay TV service, due largely to the 

mismanagement of funds, regulatory delay and shareholder disputes. 

Telkom's recent launch of its LIT service suggests a change in strategy 

by Telkom as regards the provision of audio-visual content, but over its 

own broadband network rather than through a DTH licence. 
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44.3 e.SA T's intention to launch a Pay TV service was conditional upon the 

number of Pay TV licences ultimately issued by ICASA. Following 

ICASA's issuing of five licences after the first round of licensing, the 

eMedia Group announced its decision to rather focus on content 

aggregation and channel supply. It is however noteworthy that a sister 

company to e.SAT has subsequently launched a FTA TV service on 

the DTH platform, OpenView, which has been hugely successful, and 

which has the potential of becoming a Pay TV service in the future. 

44.4 WoW initially intended launching a single channel focussing on 

"Christians and non-Christians who would like to watch clean and 

family safe television content". In 2015 WoW applied for the 

authorization of 19 channels, most of which were aimed at the German 

speaking community. ICASA rejected that application on the basis that 

those channels did not accord with the nature of the Pay TV service 

that WoW initially intended to launch and for which it was licensed. 

44.5 As regards Siyaya, from the outset ICASA had concerns about the 

viability of Siyaya's business plan. Deficiencies in that plan and 

inadequate funding have probably played a significant role in Siyaya's 

failure to launch a Pay TV service. Siyaya also used its limited financial 

resources to pay far too much to acquire the rights to SAFA (particularly 

Bafana Bafana) soccer matches, thereby significantly depleting its 

ability to spend on other content and its distribution platform. Since 

then, Siyaya appears to have chosen to focus on the packaging and 

sale of channels to other broadcasting services. 

Assessment of competition within the upstream market for the acquisition of 

electronic audio-visual content 

45 As regards the upstream market for the acquisition of electronic audio-visual 

content, content preferences and incomes differ across individuals and 

households. This results in different target segments, each with their own 

content preferences and price points, being available to traditional broadcasters 

and OTT services. The fact that there is no single target market for electronic 

audio-visual services means that there is no single piece of content with unique 
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appeal to the majority of individuals/households, or "must have"/essential 

content. Nor is the notion of "premium" content particularly useful, since it has 

no clear and objective unitary meaning. 

46 In recent years, there has been an exponential growth in new types of quality 

content, which content is neither scarce nor necessarily costly to acquire- this 

is evident with reference to local content, international series, movies and sports 

rights. There are therefore plenty of various types of quality content available for 

existing and entrant electronic audio-visual service providers to build viewership 

and subscriber bases. There are also no barriers to entry for those retailers 

producing or commissioning their own content. 

47 Furthermore, within SA and the rest of sub-Saharan Africa, the bulk of the 

demand for Pay TV services is for lower-priced bouquets, given the budget

constraints facing many households. Given those lower price points, it is not 

economically feasible for the retailer to incorporate more expensive content into 

those bouquets. The focus for those bouquets is rather on providing content 

across a variety of genres at an affordable price. Despite lacking expensive 

content, these bouquets are proving to be extremely successful -this is certainly 

the case for MultiChoice in SA and the rest of sub-Saharan Africa, and for its 

competitors. This is yet further evidence that there are no barriers to entry as 

regards the acquisition of electronic audio-visual content with which to build a 

subscriber base. 

48 ICASA's reliance on the "vicious cycle" theory is without merit. The absence of 

the key conditions for the vicious cycle theory is demonstrated by the many 

examples in other jurisdictions and across sub-Saharan Africa of entrants having 

successfully bid against incumbent Pay TV broadcasters for electronic 

audio-visual content rights, and particularly sports rights. The successful 

acquisition of those rights by global OTT services and telcos in various 

jurisdictions also reflects the particular advantages enjoyed by those OTT 

services and telcos. 

49 For these reasons, competition within-the upstream market for the acquisition of 

electronic audio-visual content in SA is far from ineffective. 
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Assessment of competition within the upstream market for technical services 

50 The Discussion Document has not dealt with the effectiveness of competition for 

upstream technical services. This raises serious questions as to what motivated 

ICASA to nevertheless proceed to contemplate potential remedies related to 

technical services, such as platform access and STB interoperability. 

MultiChoice has nevertheless taken the precaution of assessing the 

effectiveness of competition for technical services, and has found that 

competition is far from ineffective: 

50. 1 There is a range of thi rd party providers for all the different elements of 

a DTH distribution platform, including STB and conditional access 

components, signal compression and multiplexing , signal distribution 

and transponder capacity and subscription management services. 

This is evidently the case, since a range of DTH services have 

launched domestically (StarSat and OpenView) and regionally 

(StarTimes, Azam TV, Zuku TV, Zap TV and Kwese TV) , but also 

because even the latest licensee, Siyaya TV, indicated that it too had 

assembled the necessary components for DTH distribution. 

50.2 The increased prevalence of broadband infrastructure and an 

ecosystem of connected devices has provided a very low cost and easy 

distribution platform for OTT entry into electronic audio-visual services. 

The OTI distribution requires very little investment in infrastructure, 

since it makes use of the public Internet, and a range of third parties 

have emerged from whom "off-the-shelf" solutions are provided. This is 

evident from the vast number of OTT services globally and the entry of 

a variety of smaller players locally such as DEOD and iflix. 

50.3 Access to the OTT platform is regulated by ICASA through spectrum 

licences. Aside from multiplex access, there is very little investment in 

infrastructure required from entrants onto the OTT platform, which is 

provided by Sentech at a regulated price. 

21 



NON-CONFIDENTIAL 

EX ANTE REGULATION AND CONDITIONS 

51 MultiChoice submits that ICASA's attempt to define and determine the relevant 

markets will not pass scrutiny. Nor has ICASA demonstrated that there is 

ineffective competition in any of the relevant markets. It is thus impermissible for 

ICASA to contemplate the imposition of any conditions. 

52 Even if ICASA had met the requirements which would permit it to impose 

conditions (which is denied), the extraordinarily dynamic nature of the electronic 

audio-visual services market in SA is such that ICASA should allow these market 

forces to play out. Ex ante regulation of this market would be completely 

inappropriate, and brings with it numerous risks of "getting it wrong". 

53 MultiChoice submits that prior to contemplating the imposition of any condition, 

ICASA would be required to prepare a detailed and robust regulatory impact 

assessment comparing the condition against the likely counterfactual in terms of 

costs and benefits. An impact assessment is standard practice by 

communications regulators in other jurisdictions (e.g. Ofcom) prior to the 

imposition of any form of regulation. This would include assessing how 

competition is likely to develop with and without the remedy, and the costs of the 

remedy, including risks to innovation and investment. 

54 Nevertheless, MultiChoice has taken the precaution of assessing each of the 

conditions proposed by ICASA, namely-

54.1 splitting of rights and unbundling rights by distribution technologies; 

54.2 shortening the duration of exclusive contracts; 

' 
54.3 the wholesale must offer obligation ; 

54.4 access to technical platform services; and 

54.5 STB interoperability. 

55 MultiChoice further submits that the following adverse consequences (i.e. 

"costs") are likely to flow from the conditions contemplated by ICASA. They are 

likely to -
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55.1 devalue content rights, with adverse consequences for rights owners, 

namely sports federations and content providers (and hence SA's local 

content industry). This will not only lessen rights owners' incentives to 

produce innovative and high quality content, but for sports federations 

will hamper the development of sport given the lack of alternative 

funding; 

55.2 disincentivise electronic audio-visual serv1ce providers from putting 

effort into developing or searching for new and different quality content 

and marketing that content as a means of differentiating themselves 

from their competitors to the benefit of consumers; 

55.3 lessen the incentives of electronic audio-visual service providers to 

invest in and improve their distribution infrastructure, including STBs; 

55.4 lessen competition at the retail level between electronic audio-visual 

service providers; 

55.5 lessen competition at the wholesale upstream level as regards the 

acquisition of electronic audio-visual content; and 

55.6 lessen competition at the wholesale upstream level as regards 

distribution technologies. 

56 From the perspective of consumers, the following adverse consequences are 

likely to flow from these conditions-

56.1 less innovative and quality audio-visual content; and 

56.2 less innovative and lower quality distribution technologies and devices 

(e.g. STBs), and possibly greater costs for accessing those 

technologies and devices. 

57 The parties likely to benefit most from the imposition of any of these conditions 

on traditional Pay TV licensees in SA will be the global OTT services and large 

domestic telcos. ICASA's proposed conditions will thus adversely affect the 

ability of a traditional Pay TV company such as MultiChoice to compete against 
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global giants such as Netflix and Amazon. In so doing, ICASA wil l disadvantage 

a South African company which makes a significant contribution to national 

revenue, employment opportunities, empowerment, training and skills 

development and the local content production industry in this country. ICASA 

will advantage global OTT services, most of which companies have no office in 

SA, pay no taxes in this country and therefore make no contribution towards 

national revenue, do not advance empowerment, and make no contribution to 

employment opportunities or to training and skills development, nor to the local 

content production industry in SA. Furthermore, these global companies are not 

licensed and the provision of their seNices are completely unregulated in SA. 

58 Alternatively, to the extent that ICASA's proposed cond itions are an attempt to 

sponsor entry by inefficient and poorly resourced Pay TV entrants, this 

endeavour by ICASA is completely misguided and impermissible, since 

conditions may only be imposed to address market failure, not firm failure. In 

any event, this attempt may be futile , since such entrants are unlikely to succeed 

in such a competitive market, where they are competing not just against existing 

Pay TV and FTA broadcasting services, but also global and regional OTT 

seNices, and large, well-resourced domestic telcos. 

59 Finally, the imposition by ICASA of any of these conditions will be in breach of 

the legal requirements binding on ICASA. 

CONCLUDING COMMENTS 

60 In conclusion, an analysis of the dynamics within the retail electronic audio-visual 

seNices market demonstrates that competition is far from ineffective and that 

there is no basis justifying any form of ex ante regulation by ICASA. 

61 These complex issues are dealt with in Parts A to F and Appendices 1 to 7 of 

MultiChoice's representations. 
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GLOSSARY OF TERMS 

5G Fifth generation - is the next standard for high-speed 

wireless communication for mobile devices 

ADSL Asymmetric Digital Subscriber Line is a technology for 

transmitting data at a high bandwidth on copper telephone 

lines 

APV Amazon Prime Video 

AVOD Advertising video-on-demand is a type of VOD service which 

is funded by advertising and where no fee is charged to 

access the content 

Broadband High data rate connection to the Internet. Broadband 

includes several high-speed transmission technologies, such 

as digital subscriber line, cable modem, fibre, wireless, 

satellite and broadband over power lines 

Broadcasting Provision of a unidirectional electronic audio-visual service 

to the public or subscribers over electronic communications 

networks 

Bouquet Collection of linear channels packaged together by a 

traditional TV broadcaster and offered to the public or 

subscribers as a retail service 

BSkyB British Sky Broadcasting Ltd (in 2014 this changed to Sky 

UK, the UK company within Sky pic) 

BT British Telecommunications pic 

Cell C Cell C (Pty) Ltd : a MNO which has individual ECS and ECNS 

licences, and which also offers a VOD service 
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Channel packag ing Process of selecting and scheduling separate audio-visual 

programmes into a branded channel 

Competition Act Competition Act, 1998 (Act No. 89 of 1998), as amended 

Constitution Constitution of the Republic of South Africa, 1996 (Act No. 

1 08 of 1996), as amended 

Cord-cutting Consumer practice of terminating a traditional Pay TV 

subscription altogether, often in favour of one or more other 

electronic audio-visual services (e.g. OTT services, FTA TV 

or a combination) 

Cord-shaving Consumer practice of downgrading to a lower-priced 

traditional Pay TV service and replacing parts of that service 

with other electronic audio-visual services (e.g. OTT 

services, FTA TV or a combination) 

CSA Cricket South Africa 

Discussion Discussion Document: Inquiry into Subscription Television 

Document Broadcasting Services published by ICASA and gazetted 

under Notice 642, Government Gazette No. 41070 of 

25 August 20 17 

Downgrade When a consumer moves from a higher priced paid-for 

electronic audio-visual service to a lower-priced service 

DTH Direct-to-home: delivery of a traditional TV service to a 

consumer's premises via satellite 

OTT Digital Terrestrial Television is a traditional broadcasting 

service where the signal is in digital format and is delivered 

over a land-based network of transmitters 

EC European Commission 
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ECA Electronic Communications Act, 2005 (Act No. 36 of 2005), 

as amended 

ECNS Electronic Communications Network Service as defined in 

the ECA 

ECS Electronic Communications Service as defined in the ECA 

Electronic audio- Audio-visual content service which is delivered over 

visual service electronic communications networks 

EPL English Premier League 

EST Electronic sell-through is the sale to the consumer of 

electronic audio-visual content for unlimited viewing on 

demand by the consumer 

e.SAT e.SAT tv (Pty) Ltd is a company within the eMedia Group 

which was issued a subscription broadcasting service 

licence by ICASA in July 2009 

e.tv e.tv (Pty) Ltd is a company within the eMedia Group wh ich 

has a licence to provide a commercial FTA TV service, which 

service was launched in October 1998 

EU European Union 

FNO Fixed Network Operator is a telco which provides voice and 

data services over fixed-line networks 

FTA Free-to-air: provision of a traditional TV service to 

consumers without payment of a subscription fee 

FTTH Fibre-to-the-home is the deployment of optical fibre to homes 

and businesses to provide high speed Internet access 
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HHI 

ICASA 

ICASAAct 

IDTV 

Initial Gazette 

Inquiry 

IPTV 

ITA 

Kwese TV 
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High Definition is audio-visual content of a high resolution 

and quality, typically 1 080i 

Herfindhai-Hirschman Index 1s a measure of market 

concentration 

Independent Communications Authority of South Africa 

established by s3 of the ICASA Act 

Independent Communications Authority Act of South Africa, 

2000 (Act No. 13 of 2000) , as amended 

Integrated Digital TV is a TV set with a built-in digital tuner 

which allows the digital signal to be received. It does not 

require the use of a STB 

Initial Gazette in which ICASA gave notice of its intention to 

conduct the Inquiry, Notice 401 , Government Gazette No. 

40133of11 July2016 

ICASA Inquiry into Subscription Television Broadcasting 

Services, notice of which was given by ICASA in its Initial 

Gazette 

Internet Protocol Television: provision of electronic audio

visual services to consumers over IP-based networks which 

are usually privately managed 

Invitation to Apply is a public invitation by ICASA for 

individual service licence applications or spectrum licence 

applications 

Television service comprising both FTA and Pay TV, 

provided by Econet Vision Ltd on DTH and DTT platforms in 

the rest of sub-Saharan Africa. Kwese Play is the VOD 

service on offer in SA 
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Linear TV Traditional TV service where a viewer can only watch a 

programme at the time it is broadcast 

Local content Audio-visual content produced in-country and usually 

featuring local actors and languages 

LSM Living Standards Measure is a widely-used marketing 

research tool which has ten segments, namely LSM1 (with 

the lowest living standard) through to LSM1 0 (with the 

highest living standard) 

LTE Long Term Evolution is a standard for high-speed wireless 

communication for mobile devices. It is often referred to as 

"fourth generation" or 4G 

M-Net Electronic Media Network Ltd , a subsidiary of MultiChoice 

SA, which has a licence to provide a Pay TV service 

MNO Mobile Network Operator which is licensed to provide 

electronic communications services via wireless technology 

MTN MTN Group Ltd , an MNO: certain of its subsidiaries in SA 

have individual ECS and ECNS licences 

MultiChoice MultiChoice (Pty) Ltd, which has a licence to provide a Pay 

TV service 

MultiChoice SA MultiChoice South Africa (Pty) Ltd , the holding company of 

M-Net, SuperSport and MultiChoice 

Multi-homing Consumer practice of accessing more than one service to 

satisfy audio-visual content requirements 

ODM/StarSat On Digital Media (Pty) Ltd is a company which was issued a 

licence by ICASA in July 2008.to provide a Pay TV service, 

branded as Top TV. In 2013 Star Times acquired the 

business, which was re-branded as StarSat 
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Of com Office of Communications - the communications regulator in 

the UK 

OOH Out-of-home is viewing by consumers of electronic audio-

visual services at establishments such as pubs, clubs, 

restaurants or the homes of friends or family 

Open View OpenView HD is a DTH multi-channel FTA TV service 

offered by Platco Digital (Pty) Ltd , a sister company of e.tv 

and part of the eMed ia Group 

OTT Over the Top: provision of electronic audio-visual service to 

consumers via the open Internet, where anyone with a 

broadband connection can access the service 

PAJA Promotion of Administrative Justice Act, 2000 (Act No. 3 of 

2000), as amended 

Pay TV Provision of a trad itional Pay TV service to subscribers upon 

payment of a subscription fee 

PC Personal computer 

PPV Pay per view is a practice where the consumer is charged a 

once-off fee in order to be able to view particular audio-visual 

content, which is usually a live event (e.g. payment to watch 

the live broadcast or stream of a boxing bout) 

PSL Premier Soccer League of South Africa 

PVOD Premium video-on-demand - a type of VOD service which 

provides the latest movie releases over a VOD platform 

whilst the movie is sti ll in theatres 

PVR Personal video recorder is a device which enables a 

consumer to record electronic audio-visual content to a hard 

disk which is bui lt into a STB 
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Questionnaire Questionnaire referred to in the Initial Gazette which all 

relevant stakeholders were invited to complete and submit to 

ICASA by 12 August 2016 (subsequently extended to 15 

September 20 16) 

SA South Africa 

SABC South African Broadcasting Corporation (SOC) Ltd, being 

the public broadcasting service in SA 

SARU South African Rugby Union 

Siyaya Siyaya Free To Air TV (Pty) Ltd, a company which was 

issued a licence by ICASA during the course of 2014 to 

provide a Pay TV service 

SMP Significant Market Power 

Spectrum Radio frequency spectrum as defined in the ECA 

Sub-Saharan Africa Sub-Saharan Africa, including the adjacent Indian Ocean 

islands 

SSNIP Small but Significant Non-Transitory Increase in Price test 

STB Set Top Box is a device which decodes a broadcast signal 

for display on a TV set and which may also be used to enable 

authorised viewers to access content. STBs may also be 

used to enable a TV set to connect to the Internet 

Stream/streaming Use of an Internet connection to "stream" or instantly send 

electronic audio-visual content straight to an Internet 

enabled device 

Subscription Subscription Broadcasting Services Position Paper 

Broadcasting published by ICASA in June 2005 
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Services Position 

Paper 

SuperSport SuperSport International (Pty) Ltd is a subsidiary of 

MultiChoice SA and an aggregator of sports content 

SVOD Subscription video-on-demand - a type of VOD service 

which requires payment of a subscription fee 

Telco Company which traditionally has provided voice telephony 

and data services over electronic communications networks 

Telkom Telkom SA (SOC) Ltd , which has individual ECS and ECNS 

licences, and which also offers an onl ine audio-visual 

streaming service 

Telkom Media Telkom Media (Pty) Ltd , a company which was issued a 

licence by ICASA in August 2008 to provide a Pay TV service 

Traditional TV Linear broadcasting serv1ce, transmitted via terrestrial 

frequencies or satellite 

TVOD Transactional video-on-demand - a type of VOD service 

which requires a fee for each piece of electronic audio-visual 

content e.g. a fee to rent a movie 

UEFA Union of European Football Associations 

UK United Kingdom 

UKCC UK Competition Commission 

Upgrade When a consumer upgrades from a paid-for electronic audio-

visual service to a higher-priced service 
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Video-on-demand is an electronic audio-visual service 

where the user selects when to view the content and the 

content is made available only when selected by the user 

Vodacom (Pty) Ltd , which has individual ECS and ECNS 

licences, and which also provides a VOD service 

Wholesale must-offer is a remedy imposed by a regulator 

compelling a vertically integrated broadcaster to make one 

or more of its channels available to a competing broadcaster, 

usually at a regulated price 

Walking On Water Television (Pty) Ltd , a company which 

was issued a licence by ICASA in March 2011 to provide a 

Pay TV service 

33 



NON-CONFIDENTIAL 

PART A: THE FRAMEWORK OF THIS INQU IRY AND s67 OF 

THE ECA 

62 ICASA has described this Inquiry as an inquiry in terms of s4B of the ICASA Act, 

and has stated that 'TB]ased on the findings set out in the Findings Document, 

the Authority may make regulations in terms of s67(4) of the [ECA]". 1 

63 Any regulations which ICASA might make in terms of s67(4) of the ECA must be 

made "following an inquiry". 2 

64 s67(4) of the ECA contemplates that any such regulations must-

"(a) define relevant wholesale and retail markets or market segments; 

(b) determine whether there is effective competition in those relevant 
markets and market segments; 

(c) determine which, if any, licensees have significant market power in 
those markets and market segments where there is ineffective 
competition; [and] 

(d) impose appropriate pro-competitive licence conditions on those 
licensees having significant market power to remedy the market 
failure;" 

65 In order to be able to proceed to make any regulations in terms of s67(4), ICASA 

will have to have determined, on the basis of the facts, analyses and submissions 

before it, the following in its final Findings Document: 

2 

65.1 ICASA will have to determine and define any relevant retail and/or 

wholesale market(s) . 

65.2 It is only if ICASA has determined and defined any relevant retail and/or 

wholesale market(s), that ICASA may then proceed to consider 

competition in each of those relevant markets. It is noteworthy that 

s67(4A)(b) requires ICASA to consider "the dynamic character and 

functioning of the market" and to conduct "a forward-looking 

assessment". ICASA's "Guideline for. Conducting Market Reviews", 

Initial Gazette, pgs4 and 6 
s67(4) of the ECA 
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dated 8 March 2010 ("the Guidelines") emphasises, on numerous 

occasions, that when considering competition, the assessment must 

be forward-looking: 

65.2.1 "Section 67(6)(b) [now s67(4A)] outlines the factors to be 
considered when evaluating the effectiveness of competition 
in a market. The guiding principle behind anv evaluation is 
that the focus is forward-looking, i.e. the market may be 
deemed ineffectively competitive only if a licensee (or group) 
is deemed to have significant market power over a period of 
time into the future. The Authority will determine the time 
period to be considered on a case-by-case basis. "3 

(emphasis added) 

65.2.2 "Actual and potential existence of competitors: 9. 
forward-looking assessment of the effectiveness of 
competition within a market is required to take into account 
existing as well as potential competitors and the impact of an 
increasing number of players providing services in the same 
market on whether it is possible for a licensee to have 
significant market power. In terms of actual and potential 
existence of competitors, the assessment will take due regard 
of all possible barriers to entry as well as the likelihood that 
entry will have an impact on the market powers of existing 
licensees. To this extent, new entrants to a market represent 
a form of supply-side substitution. "4 (emphasis added) 

65.2.3 "Dynamic characteristics of the market: high levels of growth, 
innovation and producVservice differentiation cumulatively 
indicate a market that is dynamically competitive as different 
licensees enter/exit offering different services at different 
prices within the same market.5 (emphasis added) 

65.3 It is only if ICASA determines that on a forward-looking basis 

competition is not effective in a relevant market- i.e. that competition 

is ineffective in a relevant market, that ICASA may then proceed to 

determine which, if any, licensees, have SMP in that market. The 

determination of SMP cannot be used to displace the assessment of 

competition - the purpose of determining SMP is purely to identify 

licensees which may be subject to licence conditions. 

Guidelines, p10 
Guide lines, p11 
Guidelines, p1 2 
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65.4 It is only if ICASA has determined that there are licensees which have 

SMP in the market in which there is ineffective competition, that ICASA 

may then proceed to impose appropriate licence cond itions on those 

licensees, which conditions must be specifically addressed to 

remedying the market failure. 

66 The above four analyses are logically separate, and must be dealt with by ICASA 

sequentially. 

67 In conducting each of the analyses outlined above, and in making any such 

determinations in its final Findings Document, ICASA must comply with the legal 

standards governing the conduct of th is Inquiry, which standards MultiChoice 

sets out in Part F of these representations. 

68 MultiChoice submits that it is precisely because any regulations which may be 

made in terms of s67(4) of the ECA will govern the future conduct of a licensee 

(i.e. will constitute what MultiChoice refers to in these representations as "ex ante 

regulation") , that the statute and the Guidelines emphasise that these analyses 

must be forward-looking. 

69 This accords with best practice in other jurisdictions. For example, the EC 

approach to market assessments for the purpose of ex ante regulation in the 

electronic communications sector expresses the same rationale for a 

forward-looking approach: 

"When carrying out a market analysis under Article 16 of Directive 2002121 EC, 
the assessment of a market should be done from a forward-looking 
perspective, starting from existing market conditions. The analysis should 
assess whether the market is prospectively competitive and whether any lack 
of competition is undurable, by taking into account expected or foreseeable 
market development. "6 (emphasis added) 

70 MultiChoice's representations have been prepared with careful regard to this 

legal framework which governs this Inquiry. 

6 European Commission, Commission Recommendation of 9 October 2014 on Relevant Product 
and Service Markets within the Electronic Communications Sector Susceptible to Ex Ante 
Regulation, 2014/71 0/EU, L 295/79, Recital 11 and Article 2 
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PART 8: OVERVIEW AND DYNAMICS OF ELECTRONIC 

AUDIO-VISUAL SERVICES 

INTRODUCTION 

71 An inquiry into Pay TV which seeks to understand the contours of the market, 

competition within that market, and whether it would be rational and reasonable 

to impose any conditions, must begin with a consideration of the dynamics within 

the broader electronic audio-visual services market. It is within this broader 

market that Pay TV broadcasters operate. 

72 This Inquiry comes at a time when OTT services are significantly disrupting 

traditional Pay TV and FTA TV broadcasters. Many of these OTT services are 

extremely well-resourced global companies which have dramatically expanded 

the scale and scope of audio-visual content being provided over their platforms. 

As a consequence, traditional broadcasters - globally and in SA - are 

experiencing and having to respond to a completely transformed competitive 

landscape. 

73 In addition, there are dynamics within SA and the rest of Africa which are 

distinguishable from those in other jurisdictions. In particular, lower average 

incomes in Africa have seen a demand for lower-priced Pay TV bouquets. There 

is also a strong preference for content which resonates with local cultures and 

reflects local languages. The result is that throughout sub-Saharan Africa, and 

largely facilitated by digital migration, a number of successful Pay TV 

broadcasters have emerged which provide lower-priced bouquets. In addition, 

FTA TV continues to be a relevant constraint on the lower-priced Pay TV 

bouquets, given its strong local content offerings, the availability of sports on 

FTA TV, its ability to provide multi-channel offerings on the DTT and DTH 

platforms, and its provision of OTT services. 

7 4 This Part B will consider these two dynamics, namely-

7 4.1 the rise of OTT services; and 
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74.2 the relevant dynamics within SA and sub-Saharan Africa which are 

distinguishable from the dynamics in other jurisdictions. 

75 Before doing so, MultiChoice will provide a brief history to the development of 

electronic audio-visual services in SA. 

BRIEF HISTORY OF ELECTRONIC AUDIO-VISUAL SERVICES IN SA 

76 TV was introduced in SA in 1976, with the SABC broadcasting a single channel 

on the analogue terrestrial platform. Over time, the SABC moved to broadcasting 

three channels, SABC 1, 2 and 3. 

77 In 1986 the first Pay TV service was launched by M-Net, initially providing a 

single channel, and subsequently a second channel, broadcast on the analogue 

terrestrial platform. 

78 Pay TV moved into the digital multi-channel environment in 1995 when 

MultiChoice launched DStv, amongst the first few digital satellite DTH 

broadcasters globally. Initially, DStv provided a single bouquet, DStv Premium, 

with a relatively small number of channels. Over time this bouquet has 

expanded: it now consists of 144 video channels and 98 audio channels. 

MultiChoice has subsequently introduced a series of lower-priced bouquets: the 

Compact bouquet in 2006, the EasyView bouquet in 2007, the Access bouquet 

in 2010,7 and the Family and Compact Plus8 bouquets in 2013. Subsequent to its 

launch in SA, MultiChoice, through MultiChoice Africa Ltd, started providing a 

Pay TV service on the DTH platform in numerous other countries in sub-Saharan 

Africa, and has established joint venture partnerships and agencies in those 

countries to facilitate the provision of this service. 

79 Following an ITA by ICASA for a commercial FTA TV broadcasting licence, e.tv 

was issued a licence and launched in 1998, consisting of a single channel on the 

analogue terrestrial platform. 

7 

8 
Initially launched as Lite, rebranded as Access in 201 3 
Initially launched as Extra, rebranded as Compact Plus in 201 7 
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80 Following a public consultative process, in 2005 ICASA published its 

Subscription Broadcasting Services Position Paper, and soon thereafter the 

Regulations which would govern these services. 

81 In 2006/2007 ICASA conducted the first round of licensing for Pay TV services. 

9 

The nature of the services each of the successful appl icants sought to provide, 

and what transpired fo llowing the issuing of the licences to ODM, Telkom Media, 

e.SAT and WoW are set out in detail in Appendix 5 to MultiChoice's 

representations. In summary: 

81.1 ODM's launch of Top TV was initially successful- within 18 months of 

launch it had 300 000 subscribers. However, numerous operational 

deficiencies in ODM's business resulted in it filing for business rescue 

in 2012. In early 2013, StarTimes, owned by well-resourced 

multi-national Chinese company, acquired a stake in the company, and 

the Pay TV service was rebranded StarSat. However, the business 

continued to experience various problems, identified by commentators 

and subscribers as a lack of a differentiated service, poor marketing, 

poor broadcast quality, changes to channel line-up without adequate 

communication to subscribers, poor customer service and complaints 

handling, lack of funds, reputational damage and regulatory delays. As 

one commentator put it, the problems at TopTV/StarTimes were "in 

large part due to poor execution rather than a lack of market . 
opportunity". However, recent indications are that StarSat intends to 

aggressively grow its Pay TV business in SA: it has launched a new 

decoder, re-organised it bouquets, started marketing its offering, and 

has indicated that it is focussing on achieving 1 million subscribers 

within the next three years.9 

81 .2 The catalyst for Telkom Media's failure to launch a Pay TV service was 

a change in the business strategy of Telkom Ltd, the majority 

shareholder in Telkom Media, prior to ICASA issuing the licence. 

TV with Thinus, 2 June 2017, StarSat finally launches its first PVR capable decoder in South 
Africa; here's all the details about StarSat's new Combo 3 decoder: 
http://teeveetee. blogspot. co. za/20 17 /06/starsat -finally-lau nches-its-first-pvr. htm I 
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Telkom decided to divest in Telkom Media and focus instead on its core 

business, which at the time was experiencing numerous challenges. 

Shenzhen Media (whose shareholders included a Chinese company 

with significant financial resources) subsequently bought Telkom's 

shares in Telkom Media, whose name was changed to SuperS. 

However, SuperS failed to launch a Pay TV service, due largely to the 

mismanagement of funds, regulatory delay and shareholder disputes. 

Telkom's recent launch of its LIT service suggests a change in strategy 

by Telkom as regards the provision of audio-visual content. 

81.3 e.SA T's intention to launch a Pay TV service was conditional upon the 

number of Pay TV licences ultimately issued by ICASA. Following 

ICASA's issuing of five licences after the first round of licensing, the 

eMedia Group announced its decision to rather focus on content 

aggregation and channel supply. It is however noteworthy that a sister 

company to e.SAT has subsequently launched a FTA TV service on 

the DTH platform, OpenView, which has been hugely successful, and 

which has the potential of becoming a Pay TV service in the future. 10 

81.4 WoW initially intended launching a single channel focussing on 

"Christians and non-Christians who would like to watch clean and 

family safe television content". In 201S WoW applied for the 

authorization of 19 channels, most of which were aimed at the German 

speaking community. ICASA rejected that application on the basis that 

those channels did not accord with the nature of the Pay TV service 

that WoW initially intended to launch and for which it was licensed. 

82 In 2012 to 2014 ICASA conducted a second round of licensing for Pay TV 

services. Two applicants were successful, namely Siyaya and Close-TV 

Broadcast Network Holdings (Pty) Ltd. That process, the nature of the services 

sought to be provided by the two successful applicants, and what transpired 

10 Screen Africa, 17 August 201 7, OpenView HD approaches 1 000 000 decoder activations: 
http://www. screenafrica. com/page/news/business/1663420-0pen View-H D-approaches-1-000-
000-decoder -activations#. Wh EITFWWZOw 
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following the issuing of those licences, are also dealt with in detail in Appendix 5 

to MultiChoice's representations. In summary: 

82.1 As regards Siyaya, from the outset ICASA had concerns about the 

viabi lity of Siyaya's business plan. Deficiencies in that plan and 

inadequate funding have probably played a significant role in Siyaya's 

failure to launch a Pay TV service. Siyaya used its limited financial 

resources to pay far too much to acquire the rights to SAFA matches, 

thereby significantly depleting its ability to spend on other content and 

its distribution platform. Since then, Siyaya appears to have chosen to 

focus on the packaging and sale of channels to other broadcasting 

services. 

82.2 Close-TV indicated in its licence application that it intended to provide 

a niche service, but has yet to launch that service. 

83 The migration in SA from analogue to OTT has been bedevilled by changes in 

government policy over the years and litigation initiated by e.tv. Nevertheless, 

migration was officially launched in early 2016, with two multiplexes allocated to 

the existing terrestrial broadcasters (the SABC, community TV, e. tv and M-Net), 

and with a third multiplex now available for additional FTA and Pay TV services. 

This has the potential of allowing existing and new traditional broadcasters to 

provide additional multi-channel offerings on the OTT platform. 

84 Until fairly recently, South Africans viewed all these traditional TV services on 

linear channels on a TV set, and were able to watch the audio-visual content only 

at the time it was broadcast. 

85 However, recent developments have dramatically changed the way in which 

electronic audio-visual services have been provided and consumed over the past 

40 years, which changes will be dealt with in the next section of Part B of these 

representations. 
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RISE OF OTT SERVICES 

Introduction 

86 The rapid growth of broadband infrastructure (mobi le and fixed) and connected 

smart devices (smartphones, tablets and PCs), has seen marked changes in 

audio-visual consumption patterns towards non-linear on-demand viewing on a 

range of devices. This has led to the rise of numerous OTT services. These 

OTT services have fundamentally challenged and had serious adverse 

consequences for traditional Pay TV broadcasters such as MultiChoice, as well 

as FTA TV. These traditional broadcasters have had to respond competitively to 

these dynamics. The first section in this Part B will explore these developments. 

Growth of broadband infrastructure and connected smart devices 

87 The ecosystem of broadband infrastructure and connected smart devices has 

created an alternative and low-cost distribution platform for the provision of 

electronic audio-visual content to individual consumers and households. 

88 The use of broadband infrastructure as a platform for the provision of electronic 

audio-visual content has resulted in a significant increase in data usage globally: 

"the growth in data traffic is being driven both by increased smartphone 

subscriptions and a continued increase in average data volume per subscription, 

fueled primarily by increased viewing of video content."11 This has also been the 

trend in SA, as illustrated for Vodacom, the largest network operator in SA, 

whose data revenue has more than doubled since 2013. The growth in data 

traffic globally is shown in the Figure below, whilst that for Vodacom is shown in 

the Figure thereafter. It is reported that electronic audio-visual content accounted 

for 58% of data consumption in SA in 2015, with Cisco predicting that this is 

expected to rise to 71% by 2020, and that the streaming of audio-visual services 

will be a major reason for this growth.12 

11 State of the Internet report, Q1 2017, Akamai, p46 
12 TechCentral, 30 May 2017, Africa's demand for fibre set to boom: https://techcentral.co.za/africas

demand-for -fibre-set-to-boom/7 4403/ 
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Figure 1: Growth in mobile voice and data traffic globally (2012 to 2017) 
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Figure 2: Growth in Vodacom data revenue for financial years 2013 to 2017 

25 000 

20 000 

V> 
c 
~ 15 000 .E 

(J) 
:::l 
c 
~ 10 000 
(J) 
0::: 

5 000 

0 
2013 2014 2015 

• SA data revenue (Rm) 

Source: Compiled from Vodacom Annual Reports 

2016 2017 

43 



NON-CONFIDENTIAL 

89 These trends confirm that SA already has in place all the characteristics for 

broadband to be an alternative platform, namely the necessary speeds, falling 

data prices and the availability of connected smart devices. 

89.1 SA has an estimated 21 million Internet users, the vast majority of 

whom are mobile users.13 Mobile usage is ubiquitous in SA, with an 

estimated 88 million mobile subscriptions in 2016.14 

89.2 The broadband Internet speed requirements for live streaming of 

audio-visual content is relatively low, at 3 Mbps for standard definition 

and 5 Mbps for HD.15 Improvements in compression technology mean 

that the speed requirements will become lower in the future, making 

the provision of audio-visual content via broadband even more widely 

accessible to South Africans. 

89.3 The requisite speed is generally satisfied by the standard 3G mobile 

offering, and easily exceeded by the latest LTE (4G) services.16 Mobile 

3G population coverage is almost universal at 99%,17 whilst L TE 

population coverage was recently reported by Vodacom at 76%18 (and 

91% for metropolitan areas19). 

13 Forbes, 19 July 2017, South Africa has 21 million Internet Users, Mostly on Mobile: 
https://www. forbes.com/sites/tobyshapshak/2017 /07 /19/south-africa-has-21 m-internet-users
mostly-on-mobile/#4614e0311 b2d 

14 This implies a penetration rate of around 160%, which reflects that fact many people have more 
than one SIM in South Africa. BusinessTech, 28 June 2017, SA mobile subscribers in 2017: 
Vodacom vs MTN vs Cell C vs Telkom: https://businesstech.co.za/news/mobile/182301/sa-mobile
market-share-in-2017 -vodacom-vs-mtn-vs-cell-c-vs-telkom/ 

15 Netflix Internet Connection Speed Recommendations: https://help.netflix.com/en/node/306. This is 
also confirmed by Kwese Play, which is targeting any household in SA with a 4Mbps broadband 
connection. Kwese, What is the minimum broadband speed that is required to run Kwese Play 
content?: https//www.kwese.com/help 

16 In late 2016 Vodacom reported that average 3G download speeds in SA were on a par with the 
USA at 7.85Mbps on average and 20.7Mbps for LTE: Fin24, 7 November 2016: 
http://www. fin24.com/T ech/News/sa-lte-3q-speeds-on-par -with-us-report-20 1611 07 

17 Vodacom Integrated Report for the year ended 31 March 2017, p1 . MTN reports 93% coverage: 
MTN Group Limited Integrated Report for the year ended 31 December 2016, p5 

18 Coverage is based on the Vodacom network. L TE population coverage is as of May 2017: 
MyBroadband, 15 May 2017, Vodacom LTE now covers 35.8% of South Africans: 
https://mybroad band. co. za/news/cellu lar/21 0690-vodacom-lte-now-covers-7 5-8-of-south
africans. html 

19 TechCentral, 1 August 2017, We have run out of spectrum: Vodacom: https://techcentral.co.za/run
spectrum-vodacom/76040/ 
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89.4 As technology progresses from 4G to 5G, the available speeds will 

become significantly faster, providing an enhanced platform for audio

visual content, since feature length HD films will be able to be 

downloaded in seconds: 

"Speeds will be significantly faster. Currently, 4G L TE transfer speeds 

top out at about one gigabit per second. That means it takes about an 

hour to download a short HO movie in perfect conditions. The problem 

is, people rarely experience 4G's maximum download speed because 

the signal can be disrupted by so many different things: buildings, 

microwaves, other wifi signals. The list goes on and on. 5G will 

increase download speeds up to 10 gigabits per second. That means 

a full HO movie can be downloaded in a matter of seconds. It will also 

reduce latency significantly (giving people faster load times). In short, 

it will give wireless broadband the capacity it needs to power thousands 

of connected devices that will reach our homes and workplaces. " 20 

89.5 From a fixed broadband perspective, the majority of ADSL lines 

operate at 4Mbps or more, and FTTH operates at speeds well in excess 

of the minimum required. Fixed broadband is less pervasive at roughly 

1.9m households,21 but growing rapidly, with the roll-out of fibre. As of 

30 September 2017, Telkom's Openserve had provided 300 000 

homes with FTTH, and over 2 million homes with fibre to the street 

cabineP2 Moreover, the recent initiative by Vumatel to provide FTTH in 

densely populated lower income neighbourhoods (starting with 

Alexandra) could see a more rapid FTTH expansion.23 

20 https://gizmodo. com/what-is-5g-and-how-wi 11-it -make-my-life-better -176084 7799 
21 2nd Report on the state of /CT sector in South Africa, ICASA, p61, 31 March 2017 
22 Telkom, Group Interim Results for the six months ended 30 September 2017, p13: 

http://www.telkom.co.za!ir/apps staticlir/pdf/news/pdf/sensarticle 508.pdf 
23 BusinessTech, 1 September 2017, Vumatel to launch uncapped fibre in townships for R89 per 

month: https :/ /businesstech. co.za/news/internet! 196180/vumatel-to-lau nch-unca pped-fibre-in
townsh ips-for -r89-per -month/ 
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89.6 Overall, SA has experienced a significant increase in connection 

speeds in recent years, as shown in the Figure below, a trend which is 

expected to continue. 

Figure 3: Increase in average broadband speeds in SA 

Source: https:l/mybroadband.co.zalnewslbroadband/202144-south-african-internel-speeds-2007-to-2016.hlml 

89.7 Whilst the cost of mobile broadband is higher than for a fixed line, the 

bulk of data traffic still passes through mobile networks, including 

audio-visual traffic. This indicates that cost is not a barrier to 

audio-visual consumption via mobile broadband, even if it may shape 

the type of audio-visual consumption to shorter formats (which is 

discussed shortly). Moreover, the costs are expected to decrease 

going forward, which has been the trend in recent years, as reported 

by MNOs. This is illustrated in the Figure below in respect of Vodacom. 

46 



NON-CONFIDENTIAL 

Figure 4: Decrease in average effective price per MB of data for Vodacom 
(Indexed, 2013 = 1 00) 
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Source: Compiled from reported data prices decreases in the Vodacom Annual Reports 

89.8 From a device perspective, any smartphone, tablet or PC is capable of 

receiving streamed live electronic audio-visual content. In addition, 

most recent TV sets are capable of connecting to the Internet either 

directly (smart TV) or through other devices (e.g. tablet, PC, video 

streaming router24) linked to the TV set. Smartphone penetration 

(measured by mobile broadband penetration) has grown extremely 

rapidly to reach approximately 25 million subscriptions in 2016.25 

90 Whilst overall penetration of broadband demonstrates the overall reach of this 

distribution platform for electronic audio-visual services, of more direct 

competitive relevance to traditional broadcasters, such as MultiChoice, is the 

extent to which its existing subscriber base has or in the near future will have 

sufficiently fast broadband connections. 

90.1 Whilst fixed broadband (ADSL and FTTH) penetration rates are 

currently low overall in SA, there is a high correlation between 

subscribers to the DStv Pre~ium bouquet (MultiChoice's most 

expensive bouquet) and fixed broadband to the home, and a sizeable 

overlap for subscribers to the lower-priced DStv bouquets. 

24 For example, Apple TV, Google Chromecast, Kwese Play Roku router 
25 2nd Report on the state of the /CT sector in SA, ICASA, p18, 31 March 2017 
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90.1.1 

90.1.2 This overlap is expected to increase markedly in the near 

future as VOD is seen as the key service driving the take-up 

of FTTH. As a result, FTTH companies are consciously 

targeting DStv households (i .e. all DStv bouquets) in their roll

out planning, since Pay TV subscribers have demonstrated 

an existing demand for electronic audio-visual services and 

an ability to pay for it. 

"In 2016, Fibrehoods, an eight-month-old player in the fibre 
business, said it saw a high-speed fibre line as a 
replacement for a OStv subscription, not just an ADSL line. 
'There are over 1m ADSL homes, but there are 6m OStv 
homes, ' said A/on Hendel, director of Fibrehoods. "28 

Changes in audio-visual consumption patterns 

91 The growth of broadband and connected smart devices, and the increasing 

availability of audio-visual content online (which will be dealt with later in these 

representations) has had a significant impact on electronic audio-visual 

consumption patterns across all consumers, particularly on the younger 

generation, which generation represents an ever-growing share of the electronic 

audio-visual services market. 

92 The essential shifts are that consumers are-

26 

27 

29 
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92.1 increasingly consuming audio-visual content on devices other than a 

traditional TV set (i.e. smartphones, tablets and PCs); 

92.2 increasing their consumption of alternative audio-visual content, such 

as YouTube and pirated content; and 

92.3 increasingly engaging in multi-homing behaviour whereby they 

construct their viewing content from multiple sources. 

Increased consumption of audio-visual content on other devices 

93 Globally there has been a marked trend in the consumption of electronic 

audio-visual content away from viewing this content on traditional TV sets, to 

viewing this content on other devices, especially mobile ones. This is evident in 

the Figure below. By 2020, it is estimated that half of all viewing will be done on 

a mobile screen, and close to a quarter will be on a smartphone, representing 

almost a 160% increase since 2010. 

Figure 5: Share of viewing audio-visual content on different device screens 
and average total number of hours per week watching audio-visual content 

Tablet e Laptop Desktop screen Total weekly hours 

e Smartphone Other screen e TV screen 
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Source: Ericsson ConsumerLab, TV and Media, 2017 
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94 More significantly, and as the Figure below shows, viewing audio-visual content 

on a TV set is particularly low for younger adults. As far back as 2015, 16-24 year 

olds consumed under 25% of audio-visual content on a TV set. This percentage 

is like ly to be even lower today, given the observed trends in viewership. It is this 

younger generation which reflects a growing share of the market, and particularly 

of the future market. 

Figure 6: Share of viewership of audio-visual content by device by age 
category 

Smartphone, D 
tablet and 
laptop 

lV screen !j]] 
and desktop IQJ 

16-19 20-24 

Source: Ericsson ConsumerLab, TV and Media, 2015 

25-34 35-44 

Age 

45-59 

Smart phone, 
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lV screen 
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Note: At least weekly viewers of video I TV with broadband at home, aged 16-59, in 20 markets; Does not add up to 100% as 
other devices such as gaming consoles, etc. excluded. 

Markets: Brazil, Canada, China, Colombia, France, Germany, Greece, Ireland, Italy, Mexico, Portugal, Russia, Spain, South 
Korea, Sweden, Taiwan, Turkey, UK, Ukraine, USA. 

95 Similar evidence is reflected in the Figure below, particularly amongst younger 

age groups: in the UK the 16-24 age group has reduced audio-visual 

consumption on a TV set by 40% since 2010, whilst the 25-34 age group has 

reduced consumption by 30% over the same period. 
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Figure 7: Change in time and hours spent watching audio-visual content on a 
TV set by age group (UK) 

Consolidat ed viewing* on TV set by age group, 2 010-0 12017 (2 0 1 0 =100) 
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Source: Enders Analysis, "Understanding video consumers", Future of Broadcasting, 2017 

Increased consumption of alternative audio-visual content 

96 There is a growing viewership of non-linear TV, such as time-shifted or other 

content. As the Figure below reflects for the UK, this pattern has a strong age 

dimension, where younger adults have a much greater tendency to abandon live 

TV watching, and for whom short-form viewing is becoming significant. 

Figure 8: Share of viewership for different types of audio-visual content (UK) 
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97 The shift to non-linear viewing is also evident from the popularity of all OTT VOD 

services, including those provided by trad itional FTA TV and Pay TV 

broadcasters. The Figure below shows the proportion of UK adults and teens 

using on-demand and streaming services by provider, demonstrating that, even 

for adults, on-demand viewing has gained traction . 

Figure 9: Use of on-demand and streaming services to watch TV 
programmes/films 
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Source: Ofcom Communications Market Report, 2017- United Kingdom 

98 For a number of countries, it is predicted that by 2020 on-demand will make up 

half of total viewing of audio-visual content, as shown in the Figure below. 
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Figure 10: On-demand vs live/l inear share of active viewing hours 

Source: Ericsson ConsumerLab, TV and Media, 2017 

Notes: Based on population aged 16-69 watching TVNideo at least weekly and having broadband at home in 

Brazil, Canada, China, Germany, India, Italy, Russia, South Korea, Spain, Sweden, Taiwan, UK & USA 

99 On-the-go mobile device viewing is skewed towards short-form audio-visual 

content, given the nature of the device, as shown in the Figure below. This has 

resulted in a growing investment in short-form audio-visual content by content 

producers, but also increasing consumption of user generated social media 

content. 
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Figure 11: Short-form video content viewing and investment 

Viewing becoming shorter ... .. . w ith TV networks looking to forms of (mobile, short form) programming 

%of time watching online 
video, by video length • Increasing investments in mobile-first and short form content 

Mobile Connected 
TV 

r 

though short form now still represents <3% of videos watched1 

r=---- '!'-. 
- You Tube, lnstogrom and Vine generate huge traction with short form, user 

generated content, and are increasingly adding professional 

- CNN Digital Studios' creating short-form digital video aimed at mobile, wit/1 ~I 

a mix of short 15·sec videos for social shoring and longer original webisodes ~ 

- Time launches mobile-first, all video platform 'Instant; featuring content j rmmnm 
about the lives and projects of digital celebrities 

• Partnerships with digital media companies to reach younger 
demographics and create new forms of programming, e.g. 

- Vice Sports and ESPN will produce original series airing on ESPN's linear ond 
digital rv, while some of ESPN's "30 for 30" sports documentaries will air on 
Vice's new TV network VICE lAND. 

- Turner invested in Mashable far its video scale, to collaborate an branded 
content, and to gain access to 'Velocity technology; on onolytics tool to help 
gauge which content will go viral. 

Source: Ooyala, Deloitle 2016 

Multi-homing for content 

100 The shift to non-linear and on-the-go viewing on alternative devices linked to 

broadband distribution systems has also resulted in greater "multi-homing" 

behaviour by consumers to satisfy their overall content requirements. 

100.1 

100.2 

100.3 

Whereas previously consumers may have sought to view or subscribe 

to a single service to satisfy their content needs (such as FTA TV or a 

single Pay TV subscription) , increasingly consumers are willing and 

able to utilise multiple services to satisfy different elements of their 

content requirements. 

This is evident from the viewing breakdown shown above where al l 

viewers, but especially younger viewers, are consuming electronic 

audio-visual content from different providers across different platforms. 

In the USA, 53% of USA broadband households already subscribe to 

a Pay TV service and at least one OTT service, as shown in the Figure 

below. 
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Figure 12: Share of USA broadband households subscribing to Pay TV and 
OTT services 

Pay-TV and OTT Service Subscriptions 
U.S. Broadband llouseholds 

Pay·TV 
Service 

Subscription 
Only 

Neither 
Service 

~ Parks Assocfates 

Source: https:llwww.broadbandtvnews.com/2017110126/53-of-us-homes-have-pay-tv-and-ottl 

101 The implication is that the new sources of electronic audio-visual content do not 

need to individually replicate the entire traditional TV offering in order to contest 

for consumers' electronic audio-visual content consumption. Some consumers 

may engage in "cord-shaving" behaviour whereby they downgrade their Pay TV 

service and replace parts of it with other online content sources. Other 

consumers may engage in "cord-cutting" behaviour (where traditional Pay TV is 

abandoned altogether). 

Changes in consumption patterns occurring in SA 

102 
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104 Given that SA has a relatively young audience, there is huge potential for viewing 

audio-visual content on mobile devices in SA going forward . Over 37 million 

South Africans are under the age of 35, representing 65% of the population. 

Figure 15: Age distribution of SA population 
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Source: Statistics South Africa Statistical release P0302 Mid-year population estimates, 2017, p 10 

Emergence of new business models and competitors: OTT services 

1 05 All these developments have led to the emergence of new business models and 

competitors for consumers' audio-visual content demands. The different 

business models and competitors can be broadly categorized as -

105.1 

105.2 

105.3 

105.4 

fglobal OTT services (e.g. Netflix, APV, YouTube Red, Google Play 

and Apple); 

local and regional OTT services (e.g. Kwese Play); 

domestic telco's OTT services (offered by Cell C, Telkom, Vodacom 

and MTN); 

advertising-based OTT services (e.g. YouTube, Facebook, Twitter and 

Snapchat); and 
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105.5 direct-to-consumer content providers (e.g. Disney, HBO and sports 

federations). 

Many, if not most, of these OTT services are available in SA. In this section, 

MultiChoice will examine each of these business models. 

106 MultiChoice will conclude this section by considering the growth in piracy. 

107 The Figure below shows where these services currently fit within the typical value 

chain (with telcos providing the online distribution platform). However, as the new 

players become establ ished, they have tended to integrate down the value chain 

into areas such as content production (for OTT services) and distribution (for 

content producers). 

1 08 The value chain has evolved with the emergence of OTT services. 

108.1 Content is not always packaged into channels. Instead it may be 

aggregated and distributed to consumers for viewing on a VOD basis. 

1 08.2 Direct-to-consumer content providers are able to access consumers 

without having the content first packaged or aggregated by distributors. 

108.3 User-generated content can be uploaded directly for viewing by 

consumers. 

108.4 Super platforms (e.g. Face book) are used as a means of distributing 

content for consumption by a large existing user base on a global scale. 
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Figure 16: OTT streaming and its position in value chain 
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NB: IN APPENDIX 2 TO THESE REPRESENTATIONS, MULTICHOICE 

DESCRIBES IN FAR GREATER DETAIL THE GROWTH AND COMPETITIVENESS 

OF -

• GLOBAL OTT SERVICES (e.g. Netflix, APV, YouTube Red, Google Play, 

Hulu and Apple); 

• LOCAL AND REGIONAL OTT SERVICES (e.g. Showmax and Kwese Play); 

• DOMESTIC TELCO'S OTT SERVICES (offered by Cell C, Telkom, Vodacom 

and MTN); and 

• ADVERTISING-BASED OTT SERVICES (e.g. Facebook, Twitter, Snapchat 

and Tuluntulu). 

APPENDIX 2 ALSO BRIEFLY DESCRIBES THE RESPONSE OF-

• TRADITIONAL PAY TV AND FTA TV BROADCASTERS IN THE UK TO THE 

RISE OF OTT SERVICES; and 

• TRADITIONAL FTA TV BROADCASTERS IN THE REST OF SUB-SAHARAN 

AFRICA TO THE RISE OF OTT SERVICES. 
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Global OTT services (e.g. Netflix, APV, YouTube Red, Google Play and Apple iTunes) 

109 OTT services play the same role as retail Pay TV services such as MultiChoice, 

aggregating electronic audio-visual content and engaging in the retail distribution 

of that content directly to consumers. The only real differences are that these 

OTT services -

109.1 make use of broadband infrastructure as their distribution platform; and 

109.2 have to date by and large focused on subscription to non-linear viewing 

content (SVOD services) with a library of searchable and categorized 

programming content, rather than programming scheduled into 

channels. 

110 From the perspective of aggregators (e.g. Netflix) and content providers (e.g. 

Disney) broadband is a low-cost alternative, since there is no need to invest in 

expensive transmission infrastructure and reception devices to get content to 

consumers. They can simply leverage off the existing telecommunications 

broadband infrastructure and public Internet to deliver their electronic 

audio-visual services to devices which consumers already own and utilize for 

other purposes. As the Netflix founder Reed Hastings stated in a recent letter to 

shareholders, "creating a TV network is now as easy as creating an app". 30 

111 For the consumer, broadband and smart devices provide convenient access to 

electronic audio-visual content (SVOD, TVOD and AVOD, OTT channels and 

social media) without having to invest in dedicated STBs, antennae and satellite 

dishes. 

112 The broadband distribution platform has the advantage of not only being low cost, 

but also global in nature. This has enabled the early OTT services in the USA to 

quickly gain scale on the back of high USA demand and use the platform to 

launch globally. For example, Netflix launched in 130 countries simultaneously 

30 The Guardian, 18 July 2017, Netflix tops 100m subscribers as it draws worldwide audience: 
https://www. theguardian.com/media/20 17 /jul/18/netflix-tops-1 OOm-subscribers-international
customers-sign-up 
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in 2016.31 Today it is available in more than 190 countries. This global reach 

means that these OTT services are able to generate subscribers on a global 

scale which exceed many times over that of any national or regional Pay TV 

broadcaster. As the Figures below demonstrate, the number of subscribers to 

some of the largest global OTT services (e.g. Netflix, APV and Hulu) has grown 

rapid ly, with Netflix recently su rpassing the 109 million subscriber mark 

globally. 32 In the th ird quarter of 2017 alone, Netflix gained an additional 5.3 

million members globally, representing close to a 50% year-on-year increase.33 

Figure 17: Growth of major OTT services globally 
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31 

32 

33 

Netflix Media Centre, Netflix Is Now Available Around the World: 
https://media.netflix.com/en/press-releases/netflix-is-now-available-around-the-world 
Statista, 17 October 2017, Netflix Adds 5.3 Million subscribers in 03 2017: 
https://www.statista.com/chart/1 0311/netflix-subscribers-usa-internationa l/ 
MyBroadband, 17 October 2017, Netflix shows huge subscriber growth: 
https: //mybroad band. co. za/news/bus i ness/23350 7 -n etfl ix -s hows-h uge-su bscri ber-g rowth. htm I 
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113 This massive global subscriber base has provided these OTT services with 

enormous subscription revenues to invest in programming . For example: 

113.1 Netflix reported total global subscription revenues of over $8.2 billion 

(R114.8 bi llion)34 in 2016, and a profit of $129 million (R1.8 billion) for 

the third quarter of 201 7.35 The company has stated that it will spend 

up to US$8 billion (R112 bil lion) on content in 2018.36 This is a 33% 

increase from the US$6 billion (R84 billion) content budget for 2017. 

This follows a budget of US$5 billion (R70 billion) in 2016. These 

figures indicate a total spend of US$19 billion (R266 billion) in three 

years. Netflix will focus on original content as a means of differentiating 

its service and moving away from library content: 

113.2 

"Indeed, the streaming service is under pressure to spend more on 
content. Disney is launching its own OTT service in 2019 and will 
pull its content library from the Netflix. As a result, a sizable chunk 
of Netflix's 2018 content spending will go toward original movies, 
which will grow to 80 by the end of 2018. "37 

APV has also dedicated significant amounts of spending to the 

acquisition of content. According to JP Morgan, APV will spend in the 

region $4.5 billion (R63 billion) on content in 2017.38 This represents a 

40% increase in content spend, having spent an estimated $3.2 billion 

34 Assuming an exchange rate of R14 to $1. Netflix Consolidated Income Statement: 
https://ir. netfl ix. com/financia Is. cfm ?category I 0=2 82 

35 The Sunday Times, 17 October 2017, Netflix adds 5-million subscribers, doubles profit: 
https://www. timeslive.co.za/sunday-times/business/2017 -1 0-17 -netflix-adds-5-million-subscribers
doubles-profiU 

36 CNN money, 15 August 2017, Netflix to spend up to $8 bill ion on programming next year: 
http://money. cnn. com/20 17/1 0/16/tech nology/business/netflix-earnings/index. html 

37 Adweek, 17 Ocdtober 2017, Netflix Is Increasing Its Spending on Original Content. How Will 
Competition Like HBO Respond?: http://www.adweek.com/tv-video/netflix-is-increasing-its
spending-on-original-content-how-wil l-competitors-like-hbo-respond/ 

38 Business Insider, 7 April2017, Amazon will spend about $4.5 BILLION on its fight against Netflix 
this year, according to JPMorgan: http://www.businessinsider.com/amazon-video-budget-in-2017-
45-billion-201 7 -4 
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(R44.8 billion) in 2016.39 It is understood that APV was looking to triple 

its spending on original APV content in 2017.40 

114 In addition to continuing to acquire electronic audio-visual content from third 

parties, these global OTT services are increasingly producing their own exclusive 

content in an effort to differentiate themselves and to attract subscribers away 

from traditional Pay TV services. This has resulted in a proliferation of varied, 

quality orig inal content. For example in the last five years the number of scripted 

original series by online distributors has increased from 6 in 2011 to 93 in 2016.41 

115 Whilst OTT original content commissions initia lly focused on high quality series 

with global appeal, they have also started to shift into the development of content 

focused on subscribers in different regional markets.42 For example, Netflix has 

sought to produce and invest in local-market originals in a number of 

jurisdictions.43 

116 Whilst these OTT services have focused on building a subscriber base through 

entertainment content which can be viewed on an on-demand basis, their growth 

in revenues and subscriber numbers has provided a platform for expansion into 

39 Forbes, 29 December 2016, Original Programming Can Be Netflix's Key Competitive Edge In 2017: 
https://www. forbes. com/sites/g reatspecu lations/20 16/12/29/can-orig inal-prog ramming-be-netfl ixs
key-competitive-edge-in-20 17/#7805413a5cc7 

40 Business Insider, 7 April 2017, Amazon will spend about $4.5 BILLION on its fight against Netflix 
this year, according to JPMorgan: http://www.businessinsider.com/amazon-video-budget-in-201 7-
45-billion-2017 -4 

41 

42 

43 

Variety, 21 December 2016, TV Peaks Again in 2016, Could It Hit 500 Shows in 2017?: 
http:l/variety.com/2016/tv/news/peak-tv-2016-scripted-tv-programs-1 201944237/ 
ITWeb, 19 October 2017, Netflix expands South African presence: 
http://www.itweb.co.zalindex.php?option=com content&view=article&id=165735; MyBroadband, 
23 October 2017, Netflix wants movies and shows from South Africa: 
https://mybroadband.co.za/news/broadcasting/234154-netflix-wants-movies-and-shows-from
south-africa. html 
To date Netflix has invested in directly producing high-quality local content for Mexico, Japan, 
Germany, France, South Korea, Brazil and, more generally, Spanish-speaking markets. Netflix has 
also participated in co-productions in local markets (i.e. where they are not the primary producer). 
They have co-production activity in Scandinavia, Canada, Japan, Australia, the UK and Germany. 
The New York Times, 23 November 2017, With "Dark", a German Netflix Series, Streaming 
Crosses a New Border: https://www.nytimes.com/2017/11/23/arts/television/dark-a-german
netflix-series.html; The Straits Times, 20 June 2016, Netflix to produce more Japanese shows: 
http://www.straitstimes.com/lifestyle/entertainmentlnetflix-to-produce-more-japanese-shows; CBC 
News, 27 September 2017, Netflix to commit $500M over 5 years on new Canadian productions: 
sources: http://www.cbc.ca/news/politics/netflix-canadian-content-broadcaster-1.4309381; Radio 
Times, 23 March 2017, British drama, global budgets: how co-productions are changing the way 
TV gets made: http://www.radiotimes.com/news/2017 -03-23/british-drama-global-budgets-how
co-productions-are-changing-the-way-tv-gets-made/ 
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live content, including sports rights. This enables them to broaden their content 

offering to match that of traditional broadcasters and increasingly draw 

subscribers away from traditional TV services. For example, APV has acquired 

a number of rights to popular sporting events, and has indicated that it will bid for 

more rights in the future: 

116.1 It recently acquired the ATP Tour tennis exclusive rights for the UK, 

outbidding the traditional TV broadcasters such as BSkyB in the 

116.2 

116.3 

116.4 

process.44 

Amazon acquired the rights to live stream NFL Thursday night matches 

globally.45 

Amazon has rights to carry content from Discovery's Eurosport channel 

in Germany and Austria, including live coverage of the 2018 Olympic 

Winter Games and Friday night games from Germany's Bundesliga 

soccer division. The Eurosport channel will also feature tennis events 

(including the French, U.S. and Australian Opens) and the motorcycle 

racing World Championships.46 

In addition, Amazon is expected to bid for the next round of Sanzaar's 

(South African, New Zealand, Argentinian and Australian Rugby) 

electronic audio-visual rights47 and has also reportedly expressed an 

interest in bidding for the EPL.48 

44 The Guardian, 1 August 2012, Amazon outbids Sky to win exclusive ATP tour tennis rights: 
https:/ /www. theg uardian. com/media/20 17/aug/0 1 /amazon-outbids-sky-to-wi n-exclusive-atp-tou r
tennis-rights 

45 NFL, 5 April2017, NFL, Amazon Prime announce "TNF" streaming deal: 
http://www.nfl .com/news/storv/Oap3000000797854/article/nfl-amazon-prime-announce-tnf
streaming-deal 

46 The Hollywood Reporter, 16 August 2017, Amazon Signs Sports Streaming Deal with Discovery 
for Germany: http://www.hollywoodreporter.com/news/amazon-signs-sports-streaming-deal
discovery-germany-1 030095 

47 BusinessTech, 4 September 2017, Amazon expected to bid for exclusive All Blacks and Super 
Rugby broadcasting rights report: https://businesstech.co.za/news/media/196284/amazon
expected-to-bid-for-exclusive-all-blacks-and-super-rugby-broadcastinq-rights-report/ 

48 The Guardian, 21 September 2017, Amazon and Facebook keen on Premier League rights, say 
Manchester United: https://www. theguardian.com/football/2017/sep/21 /amazon-facebook-
prem ier -leag ue-riq hts-manchester -united 
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117 These global giants have invested in large data algorithms to ensure that 

subscribers are able to discover content which meets their viewing preferences. 

"Through Big Data and data viz, Netflix seamlessly delivers mind-boggling 
personalization to each customer. At the same time, Netflix can easily 
aggregate data about customers, genres, viewing habits, trends, and just 
about anything else".49 

"The Netflix personalization algorithms resets every 24 hours to ensure users 
discover new content based on their preferences an estimated 13,000 titles at 
any given time. "so 

118 These enormous investments reflect the fact that these global OTT services, 

such as Netflix and APV, are not concerned about incurring losses in the short 

run. Their business model is to use their content to gain global market share, 

and to look to profitability in the longer term. 

119 In the paragraphs below, MultiChoice will briefly describe these global OTT 

services and their entrance into the South African market. As already indicated, 

far greater details as regards each of these services are to be found in 

Appendix 2 to these representations. 

Netflix 

120 Netflix provides subscription based streaming of series and movies over the 

Internet. It launched its service in 2007 and the growth of its subscriber base and 

revenue has been exponential. 

121 Netflix launched its service in SA in January 2016. MultiChoice estimates that it 

has quickly built up a subscriber base of almost 200 000, and that between 2016 

and 201 7 its subscribers have more than doubled. 

122 This growth is expected to increase, since Netflix has announced it will focus on 

the South African market (including switching from charging subscribers in 

49 Wired, 2014, Big Data Lessons from Netflix: https://www.wired.com/insights/2014/03/big-data
lessons-netflix/ 

50 insideBIGDATA, 7 October 201 7, Recommendation Systems - How the world suggests what you 
should watch next: https://insidebigdata.com/2017/1 0/07/recommendation-systems-world
suggests-watch-nexU 
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dollars to rand-based pricing, 51 and improving its offering as certain original 

produced content becomes exclusively available on its platform in SA (for 

example, MultiChoice will no longer have the rights to "Orange is the New 

Black")). The hours of content available on Netflix have already increased 

substantially since its entry in the beginning of 2016, as is evident in the Figure 

below. Furthermore, Netflix has recently announced that it is intending to include 

more local original content in its South African service.52 

Figure 18: Netflix SA catalogue growth 
Catalogue by Content Type (Hours) 
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123 Amazon is one of the BigTech super-platforms which, together with 

Google/YouTube and Apple, have been able to leverage their existing online 

platforms to aggregate and sell audio-visual content to their extensive existing 

51 

52 

MyBroadband, 18 October 2017, Netflix in South Africa will soon charge users in rand: 
https://mybroadband.co.za/news/broadcasting/233779-netflix-in-south-africa-will-soon-charge-
u se rs-i n-rand. h tm I 
ITWeb, 19 October 2017, Netflix expands South African presence: 
http://www. itweb.co.za/index. php?option=com content&view=article&id= 165735; MyBroadband, 
23 October 2017, Netflix wants movies and shows from South Africa: 
https://mybroadband.co.za/news/broadcasting/234154-netflix-wants-movies-and-shows-from
south-africa.html 
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user bases which offer other online services on their platforms, thereby providing 

further revenue through subscription and advertising revenues. They are thus 

particularly well-placed to compete within the electronic audio-visual services 

market. 

124 APV is a paid-forVOD service developed, owned and operated by Amazon. APV 

launched in the USA in 2006. APV offers series, movies, sport and third-party 

channels which can be streamed online. In December 2016 it launched its SVOD 

service in over 200 countries, including SA. Its subscriber numbers have grown 

significantly, as has its SA catalogue. 

YouTube Red 

125 YouTube Red is a subscription service owned by Google. YouTube Red allows 

subscribers to watch YouTube content without any advertisements and offers an 

array of original shows and movies in addition to the existing YouTube offering. 

YouTube Red is currently available in the USA, Australia, Korea, Mexico and 

New Zealand,53 but has recently announced plans to expand into other 

international regions in 2018.54 In January 2017, YouTube Red reportedly had 

1.5 million paying subscribers and 1 million users on the service's free trial.55 

YouTube TV 

126 YouTube also provides an OTT YouTube TV subscription service, separate from 

You Tube Red, which offers live TV channels from over 40 networks. 

53 YouTube Red available locations: https://support.google.com/youtube/answer/6307365?hl=en 
54 YouTube Red will expand to "a large amount" of international territories in 2018. Forbes, 4 August 

2017, YouTube Red Rebooting "Karate Kid", Say Subscriber Numbers are "on track": 
https://www. forbes. com/sites/dadehayes/20 17/08/04/youtu be-red-rebooting-karate-kid-says
subscriber-numbers-are-on-track/#1 689e21a4b21 

55 Business Insider, 5 January 201 7, Where YouTube Red stands after a year: 
http://www. businessinsider. com/heres-where-youtu be-red-stands-after -one-year -2017-1 
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Figure 19: YouTube TV and YouTube Red 
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127 Google Play is a digital distribution service operated and developed by Google. 

It currently has over 1 billion active users worldwide. 56 Various Google branded 

services are available on the platform, including Google Play Apps, Google Play 

Books, Google Play Music and Google Play Movies. 57 The Go ogle Play Store 

56 Google Play, 6 May 2017, Google Play turns 5 today! : https://blog.google/products/google
pla y/goog le-p lay-turns-5-today/ 

57 Google Play: Country availabi lity for apps & digital content, 
https: //support. google.com/goog leplay/answer/2843119?hl=en 
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(previously Android Market)58 was launched in SA in October 2008,59 and the 

Google Play Book Store was launched in SA in November 2013. 60 Google Play 

launched its music streaming service, Google Play Music, in SA in December 

2015. Google Play Movies launched in SA in February 2016. 

Apple iTunes 

128 Apple has expanded its content avai lable through iTunes to include electronic 

audio-visual content consisting of series and movies available on an EST and 

TVOD basis, although currently in SA only the movies are available. 

129 Apple has also launched Apple TV, which, like Google's Chromecast, provides a 

portal to access online content on traditional TV sets, including that of Apple's 

iTunes, as well as other streaming services such as Netflix and APV. 61 

Local and regional on services (e.g. Kwese Play, iflix. iROKOtv. DEOD and 

Trace Play) 

130 Aside from the global OTT services, the low-cost and open access broadband 

platform has also seen a number of regional and local OTT services emerge, 

often focusing on regional and local content. In addition to Showmax, which is 

owned by Naspers, these include: 

Kwese Play 

131 Kwese Play is the OTT offering of Econet's Kwese TV and was launched in SA 

in September 2017.62 (Econet recently acquired Neotel in SA and now operates 

in the telco market as Liquid Telecom.) Kwese Play uses the US-based Roku 

STB (which is Kwese-branded) to enable traditional TV sets to access online 

58 Marketing Land, 6 March 2012, Android Market Becomes "Google Play," Reflects Google's 
Multiplatform Content Aims: https://marketinqland.com/android-market-to-become-gooqle-play
reflects-qoog les-m u I tip latfo rm-content -aim s-72 9 7 

59 PC World, 22 October 2008, Google Launches Android Market: 
https://www.pcworld.com/article/152613/gooqle android ships.html 

60 MyBroadband, 7 November 2013, Google Play Books in South Africa: 
https://mybroad band. co.za/news/internet/911 0 1-google-play-books-in-south-africa. html 

61 Lifewire, 17 October 2017, What is Apple TV? How Does IT Work?: https://www.lifewire.com/what
is-apple-tv-1994193 

62 Kwese: https://www.kwese.com/play 
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content. The STB provides access to more than 1 00 free channels through the 

Roku partnership (including sports, entertainment, children and news channels) 

and hopes to expand its offering "exponentially over time".63 Kwese has also 

acquired a large range of sports content, which is available in SA on the Kwese 

App and may be available on Kwese Play in the future.64 The sports rights Kwese 

holds for SA include: the FTA TV matches for the EPL, N BA Basketball, Extreme 

Fighting Championship ("EFC"), Mixed Martial Arts ("MMA"), World Title Boxing, 

IAAF World Championships Athletics, and National Hockey League ("NHL"). 

132 iflix is a SVOD service focused on emerging markets. It has a presence in 25 

countries in Africa and Asia.65 The service is not yet available in SA, but the 

company has indicated that it will enter the SA market in the near future and has 

set up an office in Cape Town.66 It has an Android and iOS App, and is available 

on TVs, PCs and mobile phones. Subscribers can stream as well as download 

content (for off-line viewing). The company has significant backing from major 

investors, including European Pay TV giant BSkyB, global telco Liberty Global, 

and Hollywood studio MGM.67 

iROKOtv 

133 iROKOtv is another VOD platform focussing exclusively on African content. It is 

available in 178 countries,66 including in SA.69 It is a subscription based service 

which offers mostly Nollywood movies and telenovela series. iROKOtv has a 

63 MyBroadband, 14 September 2017, Netflix partner Kwese Play - All the details: 
h ttps ://mybroad band. co. za/ n ews/broadcasti ng/228777 -netfl ix -partner -kwese-play-a 11-the
details.html 

64 Kwese TV (including the sports) is currently not available on the Kwese App 
65 Bahrain, Bangladesh, Brunei, Cambodia, Egypt, Ghana, Indonesia, Iraq, Jordan, Kenya, Kuwait, 

Lebanon, Malaysia, the Maldives, Myanmar, Nepal, Nigeria, Pakistan, the Ph ilippines, Saudi 
Arabia, Sri Lanka, Sudan, Thailand, Vietnam and Zimbabwe 

66 TechCentral, 9 August 2017, iflix secures R1.86bn in new funding : https://techcentral.co.za/ifl ix
secures-r1-8bn-new-funding/76252/ 

67 CNN, 25 April 2017, The startup that's aiming to outsmart Netflix in Asia: 
http://money.cnn .com/20 17/04/25/technology/malaysia-iflix-catcha-g roup/index. html 

66 WIPO Magazine, October 2017, iROKOtv: delivering Nollywood content to the world: 
http://www.wipo.inUwipo magazine/en/2017/05/article 0002.html 

69 iROKOtv, South African payment gateway: https://irokotv.com/users/paymenUZA 
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growing catalogue of current content, including many original titles from its 

production company, Rok Studios. 

DEOD 

134 Digital Entertainment On Demand ("DEOD") is Discover Digital's OTT service, 

which launched in SA on 4 May 2017. It offers a mix of SVOD content, live TV 

channels, and TVOD rentals of recent cinema releases and library titles. The 

subscription options are broken down into different content genres, allowing the 

customer to choose from a number of different packages in order to build their 

own content offering.70 The separate packages available in SA include news, 

sports and on demand across different genres. In addition to niche and extreme 

sports content, DEOD has invested in more mainstream sports content. In June 

2017 DEOD secured near-live short-form rights for the International Cricket 

Council ("'CC") Champions Trophy 2017 and the ICC Women's World Cup 2017 

tournaments.11 

TraceP/ay 

135 TracePiay is a SVOD service launched in March 2017 and is available world

wide, including SA. The service focuses primarily on afro-urban music, series 

and movies, and offers both live channels and VOD content. 

Domestic telcos' OTT services (e.g. Cell C's Black. Telkom LIT, Vodacom Video Play 

and MTN Play) 

136 Telcos are also under threat from OTT services. Telcos, which own the 

broadband platforms, have seen OTT voice and messaging services drive down 

average revenue per user (ARPU) through displacing network-based voice calls 

and messaging. Furthermore, as network saturation grows and the price of data 

falls, the telcos' growth in revenue is not matching the growth in data traffic, which 

growth is compelling telcos to continue to invest in network capacity - thus 

creating profitabil ity challenges for telcos. 

7o DEOD, FAQ: https://za.deod.tv/en/abouUfaq 
71 My Newsroom, 7 June 2017, DEOD Announces Exclusive Deal with Channel 2: 

http://www.mynewsroom. co.za/deod-announces-exclusive-deal-with-channel-2/ 
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137 It is for these reasons that telcos globally have sought to gain additional revenue 

by entering the electronic audio-visual services market, which increases traffic 

on their networks. This has the additional advantage of reducing high levels of 

subscriber churn, since electronic audio-visual content provides a means to 

differentiate them from competitors and retain subscribers. 

138 They all have the advantage of owning their mobile network and fixed-line 

infrastructure, so are not bearing any additional infrastructure costs to be able to 

enter this market. Telcos are leveraging their existing subscriber base to provide 

triple-play and quadruple-play offerings - thereby driving demand for the core 

tel co products and at the same time providing the electronic audio-visual services 

being demanded by their subscribers. Those service bundles tend to experience 

lower churn than stand-alone services. A further advantage enjoyed by the 

telcos is that they can zero rate the data costs or offer discounts - which third 

party audio-visual retailers on their networks cannot do (unless they've 

negotiated a deal with the telcos). Yet a further advantage enjoyed by the telcos 

is that they already have in place an existing subscriber management and billing 

platform, which can be applied to the provision of their new electronic audio

visual services at no incremental cost. 

139 The business models being adopted by telcos vary according to the level of 

upstream integration they seek. The simplest and least integrated model is to 

form a commercial partnership with an existing electronic audio-visual service 

provider, through to full integration, where the telco engages in the purchasing of 

content rights and content production itself (e.g. BT and Telefonica). However, 

as the Figure below demonstrates, there is often an evolution in the business 

model, resulting in deeper vertical integration- much like the OTT aggregators. 

A tel co may well begin by establishing its electronic audio-visual service through 

a commercial partnership or purchasing third party content, but the growth in 

subscribers for these services soon provides a base for direct entry into content 

acquisition, such as rights acquisition and own production. 
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Figure 20: Different video content commercial models being adopted by telcos 
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140 The provision of electronic audio-visual services by telcos is a phenomenon 

which is happening globally on a large scale. For example, as of 31 March 2017, 

Vodafone had 13.8 million audio-visual customers globally, across cable, IPTV 

and OTT.72 Vodafone offer these services in ten countries: 73 Germany, Greece, 

India, Ireland, Italy, the Netherlands, New Zealand, Portugal, Romania and 

Spain.74 

72 

73 

74 

Vodafone Group Pic, Annual Report 2017, p8: 
http://www. vodafone. com/content/annualreport/a nn ual report17 /down loadsNodafone-full-ann ual
report-2017.pdf. The majority of their customer base comes from Germany (7. 7 million) and 
Spain (1.3 million). Vodafone Group Pic, Annual Report 2017, Operating Results, pgs38 and 39. 
In the Netherlands, Vodafone has rough ly 4 million through subsidiary VodafoneZiggo cable 
provider. VodafoneZiggo, 2016 Annual Report, December 31, 2016, pgsl-5 
Vodafone Group Pic, Annual Report 2017, p14 
Digital TV Europe, 11 October 2016, Vodafone creates global TV tech competence center in 
Portugal: http://www. dig italtveu rope. net/612 702/vodafone-creates-g lobal-tv-tech-com petence
centre-in-portugal; Broadband TV News, 26 June 2017, Vodafone launches OTT service in Italy: 
https:/ /www. broad bandtvnews. com/20 17 /06026/vodafone-tv-lau nches-ott -service-in-italy/; ET 
Telecom, 11 October 2017, Vodafone India partners YuppTV to expand Play Service: 
https://telecom.economictimes.indiatimes.com/news/vodafone-india-partners-yupp-tv-to-expand
play-service/61 035087 
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141 In SA, telcos have embarked on various strategies to bu ild electronic audio-visual 

content offerings for consumers: 

141.1 In November 2017 Cell C launched "Black", its own aud io-visual 

serv1ce. Cell C is offering a range of exclusive content, including 

sports, series and movies. Users on any network will be able to rent or 

subscribe to the services, with Cell C prepaid customers being able to 

use airtime to purchase contenP5 Cell C has stated that the objective 

is to "target the 27 million smart phones, which are currently in the 

South African market". 76 

141 .2 

141.3 

141.4 

Telkom previously sought to enter into the audio-visual services market 

through Telkom Media, but chose to divest in 2008. However, in 

September 2017 it launched Telkom LIT, an online video streaming 

service which provides Telkom data subscribers with access to audio

visual services, including Netflix, Google Play, Showmax and DStv 

Now on a zero-rated basis with respect to data. 77 

Vodacom launched Vodacom Video Play in August 2015 which 

provides a pay-per-use electronic audio-visual service where access is 

sold in "video minutes".78 Vodacom provides content supplied to it by 

third parties such as e.tv, the SABC and Urban Brew. It also enables 

customers to access other OTT services, such as Showmax and DStv 

Now. 

MTN has had various audio-visual offerings in the past. It currently 

offers MTN Play, which is a portal offering audio-visual clips, as well as 

additional features. MTN has announced plans to launch a new audio-

75 TechCentral, 1 November 2017, Cell C's Black: operator goes all-in on streaming content: 
https://techcentral.co.za/cell-c-unveils-big-play-vod-black/77900/ 

76 The Media Online, 1 November 2017, Another VOD offering as Cell C launches black complete 
with live football coverage: http:l/themediaonline.co.za/2017/11/another-vod-offering-as-cellc
launches-black-complete-with-live-footabll-coverage/ 

77 IT News Africa, 25 August 2017, Telkom LIT: Everything you need to know: 
http://www. itnewsafrica. com/20 17/08/T elkom-lit -everything-you-need-to-know/ 

78 Vodacom Video Play: www.vodacom.co.za/vodacom/services/app-store/video-play 
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visual service, which will probably be a video streaming platform for 

third party VOD providers. 

Advertising-based OTT services (e.g. YouTube, Facebook, Twitter, Snapchat and 

Tuluntulu) 

142 There are a number of advertising-based OTT service providers which offer their 

products for free to consumers and rely on revenue generated from selling 

advertising space. Many of these are global giants and include YouTube, 

Facebook, Twitter, Snapchat and Tuluntulu, who are targeting their vast installed 

base of users with the provision of electronic audio-visual content. 

You Tube 

143 Google owns social media platform YouTube, which is the largest portal of user

generated audio-visual content on an advertising revenue model. YouTube has 

indicated that more than 1.5 billion users visit the site every month .79 YouTube 

supports content development on its platform and now offers a wide range of 

YouTube channels, allowing producers to publish content and earn advertising 

revenues from this. 

Face book 

144 In August 2017 Facebook moved into offering the streaming audio-visual content 

to its 2 billion monthly users through its AVOD service, Facebook Watch. The 

service launched in the USA, and is expected to expand internationally over the 

coming months. Facebook's large user base, and costly content bids indicate 

that it has the capability and appetite to be a competitive OTT service. Watch 

offers mostly non-scripted content, including live sports and short-form 

documentary and reality series, with new episodes released weekly, or 

sometimes even daily. There are also scripted series available on the platform. 

Facebook has approached television producers, inviting them to pitch content for 

79 YouTube, 22 June 2017, Official Slog: https://youtube.googleblog.com/2017/06/updates-from
vidcon-more-users-more. html 
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the platform.8° Facebook is also focusing heavily on sports, bidding to gain 

access to key rights. 

144.1 

144.2 

144.3 

144.4 

144.5 

144.6 

Facebook Watch streams live one Major League Baseball (MLB) game 

per week.81 

In partnership with Fox, it streams live Champions League matches in 

the U.S., which include double-headers during the group stage, four 

Round of 16 games and four quarterfinal matches.82 

Facebook secured streaming rights for the USA's Major League Soccer 

("MLS"), and wi ll stream at least 22 matches.83 

Facebook previously secured rights to live games from Mexico's top 

soccer league.84 

The Caribbean Premier League (CPL) will be streaming all matches of 

the Twenty20 tournament live on Facebook. The games will be 

avai lable in 40 countries around the world, including SA.85 

It has also been reported that Facebook bid $600 million (R8.4 billion) 

unsuccessfully for OTT live streaming rights for the Indian Premier 

League.86 

ITWeb, 6 March 2017, Facebook on hunt for original video content: 
http://www. itweb. co.za/index. ph p?option=com content&view=article&id= 159940 
Recede, 18 May 201 7, Facebook will stream 20 MLS games for free this season: 
https:/ /www. recede. neU20 17 /5/18/15660024/facebook-m lb-baseball-sports-livestream-video
broadcast 
Bloomberg, 27 June 2017, Facebook to Stream Live Champions League Soccer in Deal with Fox: 
https://www. bloom berg .com/news/articles/20 17-06-27 /facebook-to-stream-live-champions
league-soccer-in-deal-with-fox 

83 TechCrunch , 10 March 2017,Facebook scores a deal to live stream Major League Soccer 
matches: https://techcrunch .com/20 17/03/1 0/facebook-scores-a-deal-to-live-stream-major
league-soccer -matches/ 

84 

85 

86 

Bloomberg, 27 June 2017, Facebook to Stream Live Champions League Soccer in Deal with Fox: 
https://www. bloom berg. com/news/articles/20 17-06-27 /facebook-to-stream-live-champions
league-soccer -in-deal-with-fox 
Facebook, 1 July 2016, CPL secures broadcasting first for cricket with Facebook Live: 
https://www.facebook.com/notes/digicel/cpl-secures-broadcastinq-first-for-cricket-with-facebook
live/1 0153844695698722/ 
Recede, 4 September 2017, Facebook just bid $600 million to stream Indian cricket matches. Will 
it try NFL games next?: https://www.recode.neU2017/9/4/16252170/facebook-600-million-ipl
cricket-streaminq-nfl-footba ll-verizon-mobile 
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Twitter 

145 Twitter, another social media network, began, in 2016, to place a greater focus 

on streaming live audio-visual content, including the Republican and Democratic 

conventions during the USA presidential campaign (in partnership with CBS 

News).87 In the first quarter of 2017, Twitter streamed more than 800 hours of live 

content from content partners of more than 450 events, reaching 45 million 

unique viewers. 88 In May 201 7 Twitter announced 14 new, renewed or expanded 

deals for live content. The new partners join Twitter's roster of more than 200 

existing content providers and will provide content extending to live sports, 

concerts, news and entertainment.a9 In terms of sports in particular, 

87 

145.1 Twitter held NFL rights to stream live Thursday Night Games for the 

2016 season, which rights are now held by Amazon. Twitter has since 

entered into another agreement with the NFL which does not include 

live games, but rather a live half-hour show produced by the NFL 

network. Included in the agreement are highlight clips and live shows 

before prime-time matches.90 

145.2 Twitter has finalized a number of agreements which would see the 

social media platform streaming highlights and audio-visual clips in the 

Asia Pacific region, including The Ashes, Australia's Big Bash League 

and the Australian Open. 91 

CBS, 11 July 2016, Twitter and CBS News to partner for live stream of Republican and 
Democratic National Conventions: http://www.cbsnews.com/news/twitter-cbs-news-partnership
cbsn-live-stream-republican-democratic-national-conventions/ 

88 Variety, 1 May 2017, Twitter Pushes Live-Video Deals With MBB, NFL, Viacom, BuzzFeed, Live 
Nation, WNBA and More: http:l/variety.com/2017/digital/news/twitter-pushes-live-video-deals-with
m lb-buzzfeed-live-nation-wnba-and-others-1202405236/ 

89 Variety, 1 May 2017, Twitter Pushes Live-Video Deals With MLB, NFL, Viacom, BuzzFeed, Live 
Nation, WNBA and More: http:l/variety.com/2017/digital/news/twitter-pushes-live-video-deals-with
mlb-buzzfeed-live-nation-wnba-a nd-others-1202405236/ 

90 The Verge, 11 May 2017, Twitter signed a new live video deal with the NFL that doesn't include 
games: https://www.theverge.com/2017 /5/11 /15624988/twitter-nfl-live-video-deal
broadcastfaceboo 

91 SportsPro, 14 September 2017, Twitter to show Ashes cricket coverage in Asia Pacific: 
www.sportspromedia.com/news/twitter-to-show-ashes-cricket-coverage-in-asia-pacific 
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Twitter held rights to stream The Melbourne Cup in Austra lia.92 

Twitter streams a weekly MLB game and a show which features the 

highlights of the week. 93 

The PGA Tour is streamed live on Twitter. 94 

BT Sport has a content arrangement with Twitter whereby football 

results and select highlights are streamed on Twitter in the UK.95 

146 In August 2016 there were approximately 7.7 million South Africans on Twitter. 

By August 2017, this had grown to about 8 million users.96 

Snapchat 

147 Snapchat, a rival to Facebook in the social media space, has followed a similar 

path to Facebook's Watch, with the imminent launch of Snap TV. The offering is 

expected to launch before the end of 2017, and will provide short-form content 

which will be made available in the "Stories" section of Snapchat, disappearing 

within 24 to 48 hours. Parent company Snap Inc. already has content deals in 

place with NBC, Turner, Discovery, A&E, Viacom, the BBC, Vice Media, the NFL, 

and ESPN.97 Time Warner and Snap Inc. announced a deal in June 2017, valued 

92 The Conversation, 31 October 2016, Twitter's live stream of the Melbourne Cup could change how 
we "broadcast" sport: https://theconversation.com/twitters-live-stream-of-the-melbourne-cup
cou ld-cha ng e-how-we-broa dcast -sport -672 91 

93 TechCrunch, 1 May 2017, Twitter announces new live shows from WNBA, BuzzFeed, Viacom 
and more: https://techcrunch.com/20 17/05/0 1/twitter -annou nces-new-live-shows-from-the-wn ba
buzzfeed-live-nation-and-more/ 

94 TechCrunch, 1 May 2017, Twitter announces new live shows from WNBA, BuzzFeed, Viacom 
and more: https://techcrunch .com/20 17/05/0 1/twitter -an nounces-new-1 ive-shows-from-the-wn ba
buzzfeed-live-nation-and-more/ 

95 Rapid TV News, 19 August 2017, BT Sport turns to Twitter with free streaming content to drive 
subs: https://www. rapidtvnews. com/20 170819484 72/bt-sport -turns-to-twitter -with-free-streaming
content-to-drive-subs.html#axzz4qSkJpqiM 

96 BusinessTech, 18 September 2017, How many people use Facebook, Twitter and lnstagram in 
South Africa: https://businesstech.co.za/news/interneU199318/how-many-people-use-facebook
twitter-and-instagram-in-south-africa/ 

97 The Wall Street Journal, 4 May 2017, Media Companies Line Up to Make Shows for Snap TV: 
https://www. wsj. com/articles/media-com pan ies-li ne-up-to-make-shows-for -snap-tv-1493890205 
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at about US$1 00 million (R 1.4 bil lion) spend over the next two years, which wil l 

bring the development of new made-for-Snapchat shows.98 

148 The Figure below indicates that in just two years, Facebook and Snapchat were 

each able to generate almost as many daily video views as YouTube. Snapchat 

grew to 10 billion daily views in 201699 with its recent Q3 201 7 earnings report 

stating that it has 178 million daily users. 

Figure 21: Daily video views globally for social media platforms 
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Tuluntulu 

149 Tuluntulu is a free, ad-based, OTT service which allows its users to access 40 

TV channels and 30 radio channels. The service is designed to work on mobile 

devices connected via low bandwidth connections. The content on the service is 

Africa-focused, although the service is also targeted at audiences outside of 

Africa. 

98 TechCrunch, 19 June 2017, Time Warner wi ll spend $100M on Snapchat original shows and ads: 
https://techcrunch.com/2017/06/19/time-warner-will-spend-1 OOm-on-snapchat-original -shows
and-ads/ 

99 DMR, 21 November 2017, 135 Amazing Snapchat Statistics and Facts (November 2017): 
https://expandedramblinqs.com/index.php/snapchat-statistics/ 
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Direct-to-consumer content providers (e.g. Disney, HBO and sports federations) 

150 The advent of a low-cost distribution platform for content through the broadband 

and smart devices ecosystem has also resu lted in a number of content producers 

erecting their own subscription pay wall and going direct-to-consumers. This 

allows the content producers to collect the entire retail value of their service. It 

also protects them against the decline in the viewing of electronic audio-visual 

content through traditional distribution channels. This option is mostly being 

exercised by content producers with a strong brand equ ity, high consumer reach 

and a critical mass of content. 

150.1 For instance, in the UK Disney and WWE have launched their own 

standalone subscription services. 100 Both services provide on-demand 

content, although the Disney channel also provides access to its linear 

television channels. 

150.2 

150.3 

150.4 

In the USA, HBO has launched its own subscription service HBO NOW, 

which provides access, through a local cable company, to the HBO 

network content without a Pay TV subscription.101 

Walt Disney announced the launch of a subscription-based live 

streaming service for its sports network, ESPN, for 2018. One of the 

important reasons for doing so was the loss in revenue experienced 

from its traditional Pay TV channel losing subscribers to new OTT 

services.102 

Formula One has indicated that it plans to launch its own OTT 

streaming platform dedicated to showing F1 content. 103 

100 Disneylife: https://disneylife.com/; WWE, Network Help: 
https://help.wwe.com/app/answers/kbdetails/a id/6/cat id/92 

1°1 HBO Now, Help Center: Nhttps://help.hbonow.com/app/answers/detaiiHBO/a id/1 24 
102 The Los Angeles Times, 10 August 2017. ESPN's streaming service could be a game changer: 

http://www .latimes. com/business/hollywood/la-fi-ct -espn-streaming-20 17081 0-storv. html 
103 The Drum, 7 June 2017, Formula One boss reveals plans for own broadcast platform: 

http://www. thedru m. com/news/20 17/06/07/form ula-one-boss-reveals-plans-owned-broadcast
platform 
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Piracy 

151 In addition to the emergence of legitimate OTT providers, piracy of audio-visual 

content is on the rise across the globe. This trend has been driven by improved 

broadband access and growing ownersh ip of illicit streaming devices. 

Historically, most piracy in Pay TV was of the Pay TV signal and pirates took 

advantage of weaknesses in the implementation of conditional access systems. 

However, with the ubiquity of basic Internet connectivity, distributing pirated 

content has become much easier. This has significantly accelerated the growth 

of the piracy of audio-visual content. 

151 .1 Piracy over the Internet has provided a platform for new ways to 

monetize illegal content, with a move to pirate websites which stream 

content in return for advertising revenue (banner ads) or 

subscription/PPV payments. 

151.2 Pirates have sought to replicate the same user experience, and have 

been able to do this so well that many consumers do not realize they 

are paying for what might be an illegal service.104 Platforms like Kodi, 

which itself is not illegal, but with "add-ons" is illegal, can be used to 

stream pirated content in a way which mimics the user experience of 

legal providers, and therefore users do not have to be tech-savvy to 

access this content. The Figure below illustrates how easily pirated 

content can be accessed on these platforms. 

104 The new face of Pay-TV Piracy and how to fight it, Nagra Kudelski, p7, 2016: "The users get access 
to a professional looking electronic program guide (EPG) that enables them to browse through the 
channels. These IPTV systems have also been designed to mimic cable and satellite TV when it 
comes to zapping and are starting to offer increasingly faster channel change times using pre
caching of adjacent channels. A lot of these services have also added Video On Demand to their 
product offering - so in addition to having access to thousands of TV channels from all over the 
world, now the user can also replace services such as Netflix, Amazon Video or Hulu. And because 
pirates don't pay any licensing fees or need to comply with licencing constraints such as gee
blocking, they can offer the newest movies and TV series in multiple languages at a fraction of the 
cost of legitimate services. This makes it an extremely attractive offer for everyone, especially 
people living abroad who still want to watch their local content in their own language." 
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ure 22: Screens hot of content that can be accessed on Kodi 

152 Legitimate providers of electronic audio-visual services are under constant 

pressure to improve the quality of their user experience and to offer better pricing 

options- not only as a response to competition from other legitimate 

competitors - but also to ensure that legitimate services continue to be more 

attractive than pirated alternatives. In a survey of Pay TV executives from around 

the world it was found that:10s 

152.1 Half of the executives believe content piracy wil l lead to greater 

pressures on the industry over the next five years (up from 41% in 

2016), with online streaming, peer-to-peer downloads and IPTV piracy 

cited as the most important forms of piracy affecting service providers 

and content owners today. 

152.2 Service providers could stand to gain $7 billion (R98 bi llion) in 

unrealised Pay TV revenue annually, if at least one in four consumers 

of pirated Pay TV services would switch to a legitimate option. 

105 Broadcast Pro Me, 10 September 2017, Pay-TV faces slowing growth, rising competition: 
http://www.broadcastprome.com/news/perfect-storm-loominq-for-pay-tv/ 
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153 In SA, piracy is widespread. MultiChoice estimates that more than 2 mil lion 

people view pirated versions of the series and movies available on DStv in SA. 

According to lrdeto, SA is ranked first in Africa and 2Q1h worldwide for illegal 

downloads of series and movies. 

Figure 23: Piracy statistics (global and SA) for a single month (June 2017) 

WORLDWIDE PIRACY STATISTICS Europe 
o Russ1a 5 152 164 downloads :1 

3 960 413 downloads ~2 

2 120 751 downl<>ads =s 
1 833 162 downloads •7 
1 566 705 downloads :s 
I 181 860 downloads = 11 

June 2017 

••• 
Middle East 
o Saud>Arabia 785 136downloads :13 
o Israel 728 9·18 downloads •16 

North America 

o Spam 
o llaly 
o France 

·--~ ~ ~~= King<lom 

o Netherlands 
o BeiQium 
o Romania 

n2 053 downloads =14 
727 869 downloads =17 
663 748 do\\nloads =19 

o India 2 447 272 downloads • 5 
o US 2463715downloads >4 o Ph1hppmes I •137 756 downloads o<J 
~ Canada 756 234 downloads ~15 o Pakislan 923 075 downloads • 12 

o China 666 502 downloads • 18 
.> • • J 

o Austra!Ja I 268 706 downloads #10 

South America 
o Brazil 3 776 143 downloads ~ 

Source: lrdeto 

153.1 

o SOuth Afnca 654 973 down'oads =20 

Sourw lrdcto 

A survey by MyBroadband into illegal online behaviour by South 

Africans has found that most tech-savvy South Africans have accessed 

pirated series and movies. The publication conducted a survey of IT 

professionals and tech-savvy individuals, 73.85% of whom said they 

had pirated media, software and games in the past 12 months. 

Respondents who admitted to illegal online activity said series and 

movies were their top two content choices. Among the most popular 

sites used by local pirates were The Pirate Bay, YTS.AG, and 

RARBG.1os 

106 MyBroadband, 4 September 2017, Top piracy sites among South Africans: 
https: //mybroad band. co. za/ news/intern eU2263 97 -top-piracy-sites-among-south-africa ns. htm I 
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The extent of piracy is reflected in the fact that three piracy websites 

feature in the top 20 list of arts and entertainment websites in SA for 

June 2017, including thepiratebay.org at number 2, ahead of both 

Netflix, DStv and Showmax. 

Figure 24: Top 20 websites in SA (June 2017) 

Domain Trafnc Share Ave. Monthly Visits Ave. Visit Category 
Change 

Duration in Rank 
}'0\otube.com 6 t.9--. 72 464509 00:30.2t TV and Video 

2 thepiratebay.org 5,0% 5 798 575 00.06:54 Torrent (Prracy) 
3 netflix.com 3,1l'r. 4 502966 00.09:35 TV and Video· SVOD 
•1 imdb.com 2.8% 3329835 00:04 50 Movies Database 
5 dstv.com 2.5 2908 tOt 00.0858 TV and Video +I 
6 blogspot.co.za 2.2% 2 542249 0002:52 Social Media · t 
7 9gagcorn 1.7% 2036962 00:11:02 Entertainment 
8 soundcloud.com t,2% 145464 t 00:07:19 Music Streaming 
9 wilda com 1.1% 1 230630 00.04:40 Enlertalnrnent NP.Ws 
10 shovnnax.oom 0,9% 1 085897 00.08:25 TV and Video • SVOD ~I 

11 channel24.oo za 0.7% 853 578 00.01:39 Entertainment News ·1 
12 vimeo.com 0.7% 841 379 00.05:56 TV and Video 
13 deezer.com 0,6% 697 427 00.06:55 Music StreaJlllng 
14 watchlree.to 0.5% 640 741 0007:40 Streaming (Piracy) 
15 shutt('lstock com o.s-.. 544 021 00:0823 Audoo and Vodeo Edotor +2 
16 sterkinek01.co za 0.5 ... 538316 0005:12 Cinema 
17 dailymotlon.com 0.4% 466 439 00.04·49 TV and Video i 2 
18 genius. com 0,4% 464 625 00.04:11 Music Streaming 
19 primewire.ag 0,4% 438 708 00:08.30 Streaming (Piracy) ~5 

20 702.co.za 0,4% 42528? 00.02:25 Radio Station (Webcast) 12 

Source: Web traffic data 

154 In addition to the pirating of movies and series, piracy in sports is also pervasive. 

In September 2017, for soccer events alone, 62 unique pirate hosting sites were 

identified, for which there were 893 hosting URLs.107 The Figure below provides 

the top 10 pirate hosting sites, the top 10 channels which were pirated, as well 

as the 10 soccer events which had the highest linking URLs108 to pirate host sites. 

Over September 2017 alone, 14 live EPL and 7 UEFA Champions League 

Events shown on SuperSport were pirated on these sites. 

1o1 This refers to the number of unique infringing streams identified on hosting sites 
108 This refers to the number of referring URLs found which link to infringing streams on host sites 
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Figure 25: Piracy statistics for soccer (September 2017) 

HOSTING SITE HOSTING URLS .& ~ CHANNEL HOSTING URLS A ~ 

saracatunga.bld 112 .&91 NBC Sports 102 ~37 

adca.st 59 ~6 Obfuscated 76 .&37 

youtube.com 57 .&8 Sky Sports Main Event 61 ~20 

futbolbase.us 56 .&56 
BT Sport 1 58 .&32 

dlnozap.info 46 .&38 
BT Sport 3 54 .& 54 
Sky Sports Premier League 50 .& 17 

jazztv.co 43 .& 17 SFR Sport 1 35 ~ 9 
lshstreams.com 41 .&20 BT Sport2 34 .&34 
allez.me 38 .& 17 Movlstar TV Football 32 ~ 8 

04stream.com 33 .& 3 1 Sport TV 3 30 .&26 
cast4u.tv 32 .&8 Olher(66) 361 

TOTAL 893 .&234 

EVENT EVENT LINKING URLS 
DATE FOUND 

Barcelona vs. Juventus 9/1212017 72 -
Manchester United vs. Everton 9/17/2017 62 -
Leicester City vs. Liverpool 9/23/2017 60 -
Chelsea vs. Manchester City 9/30/2017 60 -
Paris Saint Germain vs. Bayern Munich 9/27/2017 54-
Chelsea vs. Arsenal 9/17/2017 54 -
Manchester City vs. Crystal Palace 9/23/2017 54 -
Celtic vs. Paris Saint Germain 9/1212017 53 -
Manchester United vs. Crystal Palace 9/30/2017 51 -
Manchester City vs. Shakhtar Donetsk 9/26/2017 51 -

TOTAL 968 

Source: lrdeto 

Impact of OTT services on traditional broadcasters 

155 The rise of OTT services has had negative impacts on traditional broadcasters, 

but particularly Pay TV broadcasters. Subscription and viewership figures have 

decreased, OTT services are taking advertising revenue away from traditional 

TV, and rights owners are starting to sell the rights to their electronic audio-visual 

content differently. 

Impact on Pay TV 

156 OTT services are competing with traditional Pay TV services. This has resulted 

in "cord-shaving" (i.e. reducing the Pay TV services subscribed/buying down to 

a cheaper bouquet offering) and "cord-cutting" (i.e. discontinuing the Pay TV 

service). 
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157 OTT services started their operations with large libraries of older content at a low 

price. This content offering had broad appeal, drawing in a large number of 

subscribers, but did not necessarily satisfy the full audio-visual consumption 

requirements of many households. As a result, many households initially 

subscribed to Pay TV services and to an OTT service such as Netflix - i.e. they 

engaged in "cord-shaving", since some of the consumption of a traditional Pay · 

TV service could now be displaced by the OTT service. 

158 However, the evolution of OTT services has resulted in the provision of a far 

more complete audio-visual content offering to households (both to individuals 

within, and the whole, household) , making both "cord-shaving" and "cord-cutting" 

more prevalent. 

158.1 As outlined above, OTT services have rapidly added newer third party 

content and invested heavily in generating their own high quality 

exclusive productions in order to attract viewers. They have also 

become increasingly active in targeting live streaming content rights 

such as sport. 

158.2 In addition, the move by certain content producers themselves to go 

direct-to-consumer has also pushed other high quality content into the 

OTT rea lm. The result is that consumers are more able to subscribe to 

a variety of OTT services to collectively fu lfil their audio-visual 

consumption requirements. This is easy, given that all OTT services 

operate over broadband Internet and are available on the same 

devices. 

158.3 Finally, the prevalence of file sharing sites and other online sources of 

pirated content provide a further source of content for consumers 

wishing to package a collection of content. 

159 These trends are evident in the USA which, as a leading indicator for global 

digital trends, demonstrates the expected trend for other countries. As the Figure 

below demonstrates, "cord-cutting" is not only occurring, but is also far more 

prevalent amongst younger households, as well as households which have 

subscribed to an OTT. 
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Figure 26: Percentage of USA households ending their cable subscription 
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160 The trend of cord-cutting is projected to continue in the USA at a rapid rate. In 

addition, there is an increase in the number of individuals who have never 

subscribed to traditional Pay TV services (the "cord-nevers"), as shown in the 

Figure below. 

Figure 27: Number of individuals in USA without access to traditional Pay TV 
services 
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161 This trend has resulted in a marked decrease in the total number of subscriptions 

to trad itional Pay TV services in the USA, a trend which is expected to continue 

in the future and in other jurisd ictions. What emerges from the Figure below is 

that the number of subscribers to traditional Pay TV in the USA has decreased 

since 2013, with the decline becoming larger every year. 

Figure 28: Traditional Pay TV subscribers in USA (historic and forecast) 
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162 The massive disruption experienced by traditional Pay TV is akin to how OTT 

services have already fundamentally altered the music industry, which has seen 

a massive shift from the sale of physical cassettes and COs to digital downloads, 

and now streaming services. Internet streaming has become the largest source 

of global recorded music sales in 2017, surpassing the sale of COs for the first 

time. 109 As shown in the Figure below, this trend is projected to continue, where 

streaming completely displaces the sale of physical COs. 

109 Financial Times, 7 June 2017, Streaming revenue to surpass physical music sales this year: 
https://www. ft.com/contenU94c5cdb0-4a26-1 1 e7 -a3f4-c7 42b9791 d43 

88 



NON-CONFIDENTIAL 

Figure 29: Global recorded music revenues forecasts ($bn) 
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163 The global trend towards "cord-cutting" and "cord-shaving" is also evident in SA. 
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Impact on FTA TV 

164 The rise of on-demand viewing of on electronic audio-visual content has also 

had detrimental effects on the FTA broadcasters, whose TV ratings for scheduled 

linear TV services have steadily declined. 

165 The Figure below reflects the USA experience, a market leader in OTT services, 

from 2007 to 2014 for the big four FTA broadcasters. The expected trajectory in 

other markets, such as SA, is expected to be similar. This will result in a drop in 

advertising revenue for FTA broadcasters, since advertising is dependent on 

viewership ratings. 
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Figure 31: Average TV ratings for big four USA networks 
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Advertising 

166 The OTT players have already had a major impact on reducing print advertising 

and are expected to do the same to TV advertising. In the USA, it is reported that 

for the first time, mobile has already overtaken desktop advertising spending, 

and that digital as a whole has passed TV advertising.110 The "Big Two" in internet 

advertising (Google and Facebook) are expected to take half of all revenue 

worldwide, and more than 60% in the USA.111 

"The prospect that online and mobile platforms would capture more ad dollars 
than TV became inevitable in the last several years. Until recently, advertisers 
were dipping into their print budgets to feed their digital ad purchases. But ad 
dollars are now flowing from TV to digital, said Jonathan Barnard, the head of 
forecasting for ZenithOptimedia. "112 

110 Ad Age, 26 April 2017, Desktop and mobile ad revenue surpasses TV for the first time: 
http://adage.com/article/diqital/digital-ad-revenue-surpasses-tv-desktop-iab/308808/ 

111 Fortune, 28 July 2017, Why Google and Facebook Prove the Digital Ad Market is a Duopoly: 
http://fortu ne. com/20 17/07/28/g oog le-facebook-dig ital-advertising/ 

112 American Marketing Association , Digital to Beat TV Ad spent by 2018: 
https://www.ama.org/publications/MarketinqNews/Pages/digital-to-overcome-tv-ad-spendinq-by-
2018.aspx 
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Figure 32: Distribution of advertising revenue in the USA 
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167 These shifts to advertising online have placed huge pressure on advertising 

pricing in the traditional TV environment 

Content rights competition and packaging 

168 The rise of OTT services has provided new opportunities for content rights 

owners to distribute their content to consumers and reduce their reliance on 

traditional broadcasters as a route to market This spans all content genres, 

including movies, series, news and sports. 

169 This has increased competition for content rights, facilitated by rights owners who 

have every incentive to get OTT services interested in their rights in order to 

maximise the overall value of their content As outlined earlier on in this Part, 

OTT services have bid for and won the electronic audio-visual rights to an 

increasing range of content genres, including live streaming content such as 

sport. 
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170 OTT seNices have also started to affect how rights owners package and sell their 

rights in order to maximise the value of their rights. For instance, traditionally 

sports rights were sold on a platform-neutral basis (including Internet and 

mobile), but increasingly sports rights owners are looking to sell "digital" 

packages to OTT seNices alongside the traditional Pay TV and FTA TV 

packages, or provide OTT seNices directly to consumers themselves (without 

the need of an inteNening operator). For example: 

170.1 The English Football League ("EFL") recently launched its own OTT 

seNice, called iFollow, which allows overseas supporters, from the 

2017-2018 season onwards, to live stream every non-televised game 

for specific clubs in the Sky Bet Championship, Sky Bet Leagues One 

and Two. 113 The EFL's existing broadcast agreement with Sky Sports 

precludes UK-based fans from accessing live video streams. 114 

However, live audio commentary, highlights packages and exclusive 

content are available to UK fans. 61 of the 72 EFL clubs have signed 

up to iFollow. 115 

170.2 Eurosport recently launched a new channel called Eurosport 2 HD Xtra 

to broadcast 45 Bundesliga games.116 Subscription to the channel 

includes access to Eurosport's OTT seNice, Eurosport Player, where 

games can be livestreamed. Eurosport Player is also available on 

Amazon's OTT seNice, APV, as a bolt-on channel. 117 

113 EFL: https://www.efl.com/iFollow/ and EFL: https://www.efl.com/iFollow/subscribe/ 
114 EFL, UK and Ireland FAQs: https://www.efl.com/iFollow/faqs/ 
115 BBC, 3 May 2017, EFL to offer overseas fans digital live match streaming via subscription from 

2017-18: http://www. bbc. co. uk/sport/football/39797 400 
116 Eurosport: http://www. eu rosport. de/eu rosport/eu rosport-1-eurosport-2 -eu rosport-2 -hd-xtra

eurosport-player-das-komplette-angebot-im-uberblick sto6281944/story.shtml 
117 W&V, 16 August 2017, Amazon streamt Bundesliga- Angebot van Eurosport: 

https://www.wuv.de/medien/amazon streamt bundesliga angebot von eurosport 
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The NFL packaged a content deal involving the digital rights of 

Thursday Night Football for the 2017 season, which was acquired by 

APV. The games will also be broadcast simultaneously on NBC/CBS, 

as well as on cable.11a 

In respect of the NBA, ESPN produces a live, digital-only 

"SportsCentre" after every game, which provides commentary, 

highlights and analysis of the game, including the postgame 

conference. 119 

As discussed above, the Australian Football League distributes live 

matches and other content directly to consumers, and Formula One 

has indicated that it plans to launch its own OTT streaming platform 

dedicated to showing F1 content. 

The Windsor Place report referenced by ICASA also provides 

examples of a range of sporting codes' online offerings direct to 

customer which were available as far back as 2012, including the NBL 

in Australia, and the MBL, the NBA, the NFL and the NHL in the USA.120 

171 As a result, even where traditional broadcasters manage to retain the rights to 

broadcast certain content (including sports content) exclusively over their 

traditional platforms (e.g. OTT and OTH), they are increasingly competing with 

simulcasts of the same content by OTT services (i.e. where the OTT rights have 

been sold separately to the OTT and OTH platform rights). As a result, the 

exclusivity previously enjoyed by traditional broadcasters is being diluted. 

118 NFL, 5 April20-17, NFL, Amazon Prime announces "TNF" streaming deal: 
http://www.nfl.com/news/story/Oap3000000797854/article/nfl-amazon-prime-announce-tnf
streaming-deal 

119 Digiday, 1 June 2017, ESPN to produce digital-only "SportsCenter" shows during the NBA Finals: 
https://diqiday.com/media/espn-to-produce-diqital-only-sportscenter-shows-durinq-nba-finals/ 

120 Exploring content-related competition issues: Will exclusive content rights be the new bottleneck in 
the Australian telecommunication sector?, Windsor Place Consulting, Appendix B, 2 October 2012 
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Response of traditional broadcasters to OTT services 

172 The loss of viewers and subscribers by traditional broadcasters has necessitated 

a competitive response to the rise of OTT services and changing electronic 

audio-visual consumption patterns. This has occurred in a number of ways: 

172. 1 First, traditional broadcasters have had to invest in OTT platforms, 

enabl ing their viewers or subscribers to view their content on-demand. 

This is in an effort to retain viewership by ensuring that even if 

traditional TV viewing declines, at least consumers direct their viewing 

towards their content rather than OTT services' content. 

172.1.1 For instance, in the UK all FTA TV (BBC, lTV, Channel 4 and 

Channel 5) and large Pay TV operators (BSkyB and BT) have 

linear and non-linear offerings in addition to PVR functionality 

which enables time-delayed viewing of recorded content. 

BSkyB has also launched its own standalone VOD offering 

called NOW TV, which offers access to BSkyB's content such 

as Sky Sports, Cinema and Entertainment.121 BBC has 

recently announced it will boost its live sports coverage by up 

to 1 000 hours per year as part of a wider strategy to 

transform, and that this commitment to FTA sport will be 

demonstrated by live streaming through the BBC Sport 

website and BBC iPiayer.122 BSkyB also offers access to live 

streams of its Bundesliga content via its Sky Go OTI 

platform .123 

172.1.2 There has been a similar trend in SA. On the FTA TV side, 

e.tv now offers e On Demand, which is a free VOD service 

for some of the programmes aired on its FTA TV channel. 

SABC uses YouTube as a Catch Up service for certain 

121 NowTV: http://www.nowtv.com/about; NowTV: http://www.nowtv.com/watch-tv-shows 
122 SportBusiness, 3 November 2017, BBC outlines "reinvention" of sports coverage: 

https://www.sportbusiness.com/sport-news/bbc-outlines-%E2%80%98reinvention%E2%80%99-
sports-coverage 

123 Sky: http://www.sky.de/bestellung/sky-go-2550 
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programmes. This has been very popular - with some 

episodes, like the local soap "Generations - The Legacy" 

receiving some 200 000 hits per epis0de.124 

172.1.3 On the Pay TV side, since 2014 MultiChoice has launched a 

number of additional services to its subscription packages, 

especially to the DStv Premium and DStv Compact bouquets. 

172.1.3.1. DStv Now was launched in November 2014, which 

provides a platform to download or view Catch Up and 

live shows via Internet connectivity and streaming on 

most devices. The DStv Now website was 

subsequently launched in April 2015, which provides 

a website off which content can be downloaded or 

streamed. 

172.1 .3.2. Catch Up Plus was launched in September 2015, 

which provides a larger library avai lable to download 

or stream onto the DStv Explora. 

172.1.3.3. Box Office was launched in July 2014. This is a movie 

rental service which allows subscribers access to 

movies directly from their TV sets, PCs or mobile 

devices. The movies on offer through Box Office are 

available for download or streaming. 

172.1.3.4. Showmax was launched as a standalone SVOD 

operator utilizing content owned by MultiChoice. 

172.2 Second, traditional broadcasters have had to invest more heavily in 

content in order to try retain viewers/subscribers. This is in response to 

the large budgets of OTT services which are making massive 

investments into content. 

124 YouTube: https://www.youtube.com/user/sabc 
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172.2.1 This includes larger investments in their own content 

production in order to retain viewers drawn to many of the 

big-budget productions being commissioned by the OTT 

services (e.g. Netflix with "House of Cards", "Orange is the 

New Black" and "Stranger Things"; Amazon with "The Grand 

Tour" and Hulu with recent Emmy winner "The Handmaid's 

Tale"). Content provider HBO has recently invested heavily in 

cutting edge productions such as "Game of Thrones". 

172.2.2 In addition , there is also increased competition for content 

rights (e.g. sports rights), which results in escalating prices 

and investment costs for this content type. 

Third, keener pricing by Pay TV services has also been necessary in 

order to persuade subscribers to retain their subscription or to not 

downgrade to cheaper subscription options in the face of lower-priced 

OTT services (where the consumer does not always factor in the 

broadband costs for accessing the service). 

172.3.1 For example, in 2014 Foxtel introduced a AUD25 entry-level 

package, which was about half the price of its previous entry

level package of AUD49. In addition, Foxtel reduced the price 

of its add-on Movie Pack from AUD25 to AUD20.125 It is 

understood that these price reductions and other changes 

made to its packages were in response to competition from 

Netflix.126 The disruptive impact of Netflix on Foxtel is clear: 

"But its primacy - and world-leading pay TV margins - are 

under threat because many people are making Netflix and 

other subscription video-on-demand services theirs too, at a 

much cheaper cost per month. 

125 CNet, 4 September 201 7, Foxtel cuts prices, adds channels, announces 103: 
https://www.cnet.com/au/news/foxtel-cuts-prices-adds-channels-announces-iq3/ 

126 The Sydney Morning Herald, 13 August 2015, Foxtel's price cuts boost subscribers to 2.8 million, 
but at a cost: http://www.smh.com.au/business/media-and-marketinq/foxtels-price-cuts-boost
su bscribers-to-28-million-but-at-a-cost-20 150812-g iyOzo. htm I 

97 



NON-CONFIDENTIAL 

"Fox tel is basically a dartboard for digital disruption, " says 

Simon Mawhinney, chief executive at Allan Gray Australia, 

the fund manager which holds shares in Southern Cross 

Media, APN News & Media and Fairfax Media, owner of The 

Australian Financial Review. "127 

APPENDIX 1 TO THESE REPRESENTATIONS DESCRIBES MULTICHOICE'S PAY 

TV BOUQUETS IN SA AND THE ADDITIONAL VALUE-ADDED SERVICES AND 

DEVICES IT HAS DEVELOPED IN RESPONSE TO THESE DEVELOPMENTS. THE 

APPENDIX ALSO BRIEFLY DESCRIBES MUL TICHOICE AFRICA'S OFFERING IN 

THE REST OF SUB-SAHARAN AFRICA, SINCE AN UNDERSTANDING THEREOF 

WILL BE NECESSARY IN THE CONTEXT OF THE NEXT SECTION OF THIS PART, 

WHICH DEALS WITH DYNAMICS IN SA AND THE REST OF SUB-SAHARAN 

AFRICA 

DYNAMICS IN SA AND REST OF SUB-SAHARAN AFRICA 

Introduction 

173 The view which has emerged historically from developed jurisdictions (and 

particularly Western European) was that subscriptions to Pay TV services were 

primarily driven by first-window Hollywood movies and a selection of popular 

sports rights. 

17 4 However, and as demonstrated in the preceding section, the rise of OTT services 

is fundamentally challenging this out-dated notion. 

175 There are, in addition, differences in consumer demand and the operating 

environment in SA and the rest of sub-Saharan Africa which challenge this view 

of traditional Pay TV services. 

127 The Sydney Morning Herald, 18 March 201 6, Telstra on Fox: Get me outta here: 
http://www.smh.eom.au/business/media-and-marketing/telstra-on-foxtel-get-me-outta-here-
201 60318-gnlxmb.html 
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176 In particular, lower average incomes and a strong preference for content which 

resonates with local cultures and reflects local languages have seen consumer 

demand for lower-priced bouquets featuring a strong local content offering. 

177 The result is that throughout the continent there have been a number of 

successful Pay TV broadcasters emerging without access to expensive content. 

Digital migration has facilitated this growth. 

178 In add ition, FTA TV services continue to remain a relevant constraint on these 

lower-priced Pay TV services, given their strong local content offerings, the 

greater availability of sports content on FTA TV and through OOH viewing, the 

abi lity for FTA TV to provide multi-channel offerings on the OTT and DTH 

platforms, and to provide OTT services on the OTT platform. 

179 This section in this Part B will explore these dynamics. 

Substantial market for lower-priced Pay TV services 

180 Average income levels in Africa, including SA, are low by global standards and 

in particular in relation to North America and Western Europe. Furthermore, high 

levels of income inequality, such as in SA, mean that even these averages often 

provide an inflated perspective of the income levels of the majority of households. 

The Figure below reflects these differences in average income levels. 
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181 These differences in income levels result in differences in the nature of consumer 

demand for electronic audio-visual content, including Pay TV. In Africa, including 

SA, it is only a certain percentage of the population that is in a position to afford 

the more expensive content on the higher-priced bouquets. The vast majority of 

households which may be in a position to access Pay TV are only able to afford 

the lower-priced bouquets. 

182 
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Figure 34: Subscriber growth and mix for MultiChoice SA and sub-Saharan 
Africa 
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183 In addition, all the successful Pay TV licence applications before ICASA in the 

previous two rounds of licensing sought to target LSM4-8, with lower to middle 

priced point bouquets, since this was considered where the bulk of the market 

lay and where there was still a large number of untapped TV households. The 

-specific target markets of these applications is dealt with in detail in Appendix 5. 

Growing importance of OTT 

184 Pay TV services across Africa have experienced substantial growth on the OTT 

platform, which is targeted at the lower end of the market. This is shown in the 

Figure below, which indicates over time the proportion of subscribers on the OTH 

platform relative to the OTT platform. OTT grew from less than 10% of the 

subscriber base in 2010 to around two-thirds of the market by 2017. This accords 

with MultiChoice Africa's own experience, where its subscribers on its OTT 

platform have grown significantly (e.g. in Kenya and Nigeria). 
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Figure 35: Proportion of DTH subscribers compared to OTT in rest of sub
Saharan Africa 
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Source: Figures based on Digital TV Research 2017 data for a number of traditional Pay TV operators (StarTimes, StarSat, 
DStv, GOtv, ZAP and Zuku) in a number of African countries (Angola, Botswana, Ghana, Kenya, Malawi, Mozambique, 
Namibia, Nigeria, Tanzania, Uganda, Zambia and Zimbabwe). 

Importance of local content 

185 Audiences enjoy content reflecting their cultures and languages. This means 

that international electronic audio-visual content does not necessarily always 

have broad appeal in sub-Saharan Africa, including SA Instead , local content 

(which is defined as audio-visual content produced in-country and usually 

featuring local actors and languages) plays an important role in the consumption 

of electronic audio-visual content and the Pay TV decisions of households in SA 

and the rest of Africa. Local content meets unique viewing needs which cannot 

be fulfilled by acquired international content, namely: 

185.1 Culture: Local programming can cater for content which is 

culture-specific. This content more closely reflects the audience's 

tastes and interests (e.g . Kwaito music videos) . 

185.2 Representation: Locally produced content more closely reflects the 

lives, culture, values and experiences of its target audience. Audiences 

enjoy audio-visual content which offers a representation of the world 

they inhabit. 
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185.3 Language: Content produced in ten of the 11 official SA languages 

cannot be procured from international sources. Audiences often prefer 

watching audio-visual content produced in their home language over 

dubbed or subtitled programmes. 

185.4 Geography: News, sport and community activities specific to a certain 

place may be of limited national or international interest. In order to 

cater to the audience's desire to be informed about what's happening 

in localized communities, the content must be produced in those areas 

(e.g. local news and community electronic audio-visual services). 

186 The importance of local content in South African household consumption is 

reflected in viewership levels and viewer rankings of content, as well as other 

research into the needs of consumers. As a result, MultiChoice invests 

significantly in the production of local entertainment content. 

Programming viewership and rankings 

187 The popularity of local entertainment content is clearly evident in the popularity 

of particular content on channels on the DStv bouquets, including on the FTA TV 

channels. Indeed, it is precisely the popularity of local entertainment content on 

FTA TV which renders FTA TV a constraint on Pay TV. 

187.1 The Television Audience Measurement Survey ("TAMS") produced by 

the Broadcast Research Council of SA ("BRC") shows, in the Figure 

below, that for DStv subscribers, local entertainment features 

predominantly in the top 20 events viewed. The top 20 programmes 

viewed by DStv subscribers are mostly on SABC 1, which over time 

has entrenched its position as the country's most viewed channel , with 

local soap operas and drama featuring as the top genres. The DStv 

programming which features in the top 20 is "My Perfect Wedding", 

"Idols", 'The Queen", and "lsibaya" which is local content programming 

produced by M-Net. This Figure also shows that sports only features 

once in the top 20 programmes and was viewed on FTA TV (the World 

Cup Qualifier Bafana v Cape Verde) . 
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Market research 

188 
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Investment in local content 

189 Local content in local languages is primarily commissioned by local broadcasters 

for their own exclusive use, and little is avai lable on a rights acquisition model 

from independent studios or broadcasters in other jurisdictions. As a 

consequence, MultiChoice has invested significantly in developing local content 

in SA. 

189.1 M-Net invested R1.5 billion12a and R1.7 billion129 in local content in 2016 

and 2017 respectively. This includes investments in popular shows 

such as "lsibaya", "Rockville", "Our Perfect Wedding" and a wide range 

of local movies. For example, since 2010 M-Net has produced over 300 

Lokshin Bioscope Movies.130 Dedicated local content channels 

produced by M-Net include: kykNET, kykNET & Kie, Mzansi Magic, 

Mzansi Wethu and Mzansi Bioskop. 

12a MultiChoice Social Report, 2015, p21 
129 MultiChoice Social Report, 2016, p8 
13o MultiChoice Social Report, 2016, p8 
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189.2 

- ------------
Availability of sports on FTA TV and OOH 

190 Significant amounts of sports content on FTA TV and popularity of OOH viewing 

in SA and the rest of Africa provides alternative means for consumers to view 

sports content outside of Pay TV. As a result, there is less of an imperative for 

households to subscribe to a Pay TV bouquet containing sports content than in 

many countries elsewhere in the world . 
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Sports on FT A TV 

191 The extensive range of sports available on FTA TV is as a result of the fairly 

broad listing of national sports events,131 the desire of local sports federations to 

provide broad access to their sports, FTA TV's own direct sports rights 

acquisition, and the sub-licensing of sports rights from SuperSport and from other 

broadcasters. 

191 .1 The list of national sporting events is fairly extensive. This reflects a 

policy imperative that it is in the public interest that the vast majority of 

households may view the broadcasts of those events. 

191.1.1 The list includes events of the major international/continental 

athletics tournaments (Olympics, Commonwealth Games, All 

Africa Games), the major international/continental soccer 

tournaments (FIFA World Cup and Africa Cup of Nations), the 

major ICC cricket tournaments (001 and T20 World Cups), 

and the World Rugby Cup (formerly IRB Rugby World Cup). 

191.1.2 The listed soccer events include matches from the main 

national knock-out tournaments (MTNS Cup, Telkom 

Knockout, Nedbank Cup) and Africa "super-leagues" (CAF 

Champions League and Confederations Cup). For cricket it 

is primarily the domestic one-day tournament (Momentum 

Cup). For rugby selected matches are included from the 

domestic Currie Cup and SupeRugby. 

191.1.3 Additional events included are the Comrades Marathon, the 

Two Oceans Marathon, and certain international boxing 

matches. 

131 s60 of the ECA provides for the designation of sports of national interest by ICASA in terms of 
regulations, so that Pay TV may not acquire exclusive rights such that those rights would prevent 
or hinder the FTA broadcasting of those listed events. For greater detail of these legislative 
provisions, the ICASA regulations and the list of sports events, see Appendix 3 to these 
representations 
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191 .2 FTA TV also broadcasts popular sports events that go beyond those 

which are listed. FTA TV benefits in terms of advertising revenues, 

whilst local sports federations have a desire to ensure that there is 

broad audience access to the sport. This has both sports development 

and transformation objectives, but also commercial objectives of 

building and retaining the audience for the sport (including through 

match ticket and merchandise sales). In addition to the listed sports 

events, the following sports have been broadcast on the SABC: 

191.2.1 A high proportion of PSL games- the SABC holds exclusive 

rights to 50 PSL matches and non-exclusive132 rights to a 

further 69 PSL matches through a sub-licensing arrangement 

with SuperSport. These matches include the most popular 

matches, including all derbies played between the three most 

popular teams (Kaizer Chiefs, Orlando Pirates and Mamelodi 

Sundowns), and promotion and relegation play-offs. 

191.2.2 The SABC has rights to all Bafana home and away matches, 

including all"friendly" matches (which are numerous), and all 

their matches played in the FIFA World Cup, the Africa Cup 

of Nations, the CAF Confederations Cup and the CAF 

tournaments. 

191.2.3 The SABC was the official broadcaster of the Confederations 

Cup in 2009 and the FIFA World Cup in 2010. The 2013 

COSAFA Cup FTA rights were sub-licenced by SuperSport 

to the SABC. The SABC had the rights to the 2014 FIFA 

World Cup and all other FIFA events between 2010 and 

2014, and has acquired the rights to the 2018 FIFA World 

Cup and all other FIFA events for the two years prior to this. 

132 These matches are usually broadcast simultaneously, but not always, as the SABC sometimes 
broadcasts matches on a delayed basis, even though the SABC is entitled to broadcast them live 
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191.2.4 The SABC acquired the FTA TV rights to the 2016 EURO 

Championships through a sub-license agreement with 

SuperSport. 

191.2.5 The SABC also broadcasts all test cricket tours played in SA. 

191.2.6 Over the years SuperSport has sought to sub-l icense to the 

SABC many of the FTA rights to ICC events, and in many 

instances the SABC has accepted those offers. 

191.2. 7 In respect of rugby, the SABC and SuperS port have recently 

entered into a three year agreement for the sub-licensing to 

the SABC of all international test matches played by the 

Springboks in SA. 

191.2.8 The SABC has recently acquired rights to broadcast the 

popular Extreme Fighting Championships (EFC) , and Mixed 

Martial Arts (MMA) sports content, and has also concluded 

sub-licensing agreements with Kwese TV for NBA basketball 

events. 

191.3 SABC has access to a lot more sports content than it is able to 

schedule. Taking the PSL matches as an example, in the year 

1 October 2016 to 30 September 2017, 49 of the PSL matches 

broadcast by the SABC were on a delayed basis. This has been 

primarily due to capacity constraints on its three analogue channels 

(SABC 1, 2 and 3). The roll-out of OTT means additional channel 

capacity is now available to the SABC to broadcast a lot more sport 

than it does currently. Where the FTA TV rights have not been acquired 

by the SABC or e.tv, these are avai lable for acquisition by other 

operators. 

191.4 Kwese TV in particular has sought to acquire FTA TV sports rights 

across the continent. For example, it holds the FTA TV rights for SA 

for EPL matches, which matches can be viewed in SA on the Kwese 

App. 
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OOH viewing 

192 OOH viewing (i.e. out-of-home viewing by consumers of electronic audio-visual 

services at restaurants, clubs, pubs133 or in friends' or families' homes) of certain 

sports events is popular and widespread, representing an alternative to viewing 

such content on Pay TV or FTA TV at home. This includes sports fans who have 

access to the channel on which the sport is broadcast, but who prefer to watch it 

elsewhere, and those who do not have access to the channel on which it is 

broadcast. 

193 

Figure 39: 

133 

134 
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Successful entry of Pay TV broadcasters in the rest of Africa 

194 The substantial market opportunity for lower-priced bouquets and the popularity 

of local content has provided a significant opportunity for the entry and growth of 

a number of Pay TV services on the African continent. These Pay TV 

broadcasters have entered successfully and have grown on the back of 

providing, initially, more basic offerings. Digital migration has facilitated this 

growth. 

195 StarTimes, one of MultiChoice's major competitors in Africa, has experienced 

substantial growth across Africa and has become a significant player, in 

particular on OTT platforms. 

195.1 In Nigeria, StarTimes, was reportedly the biggest Pay TV broadcaster 

by 2015, experiencing significant growth since entering the market in 

2010.135 

195.2 StarTimes is also a significant player on the OTT platform in East 

Africa. It is reported that in 2015 StarTimes had an estimated market 

share of 39% in East Africa, edging out MultiChoice, which had an 

estimated share of 38% of that market.136 

196 The Figure below shows the estimated overall growth in StarTimes' subscriber 

base137 in Ghana, Kenya, Malawi, Mozambique, Namibia, Nigeria, Tanzania, 

Uganda and Zambia from 2010 to 2017. 

135 Quartz Africa, 4 August 2015: A Ch inese media company is taking over East Africa's booming 
pay-TV market: https://qz.com/470166/a-chinese-media-company-is-taking-over-east-africas
booming-pay-tv-markeU 

136 Quartz Africa, 4 August 2015: A Chinese media company is taking over East Africa's booming 
pay-TV market: https://qz. com/4 70 166/a-ch i nese-media-company-is-taking-over -east-africas
booming-pay-tv-markeU 

137 StarTimes' subscriber base includes StarSat 
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Figure 40: Estimated number of StarTimes subscribers 
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197 This growth has been achieved by providing relatively basic bouquet offerings 

which include some local content, some sports content which StarTimes has bid 

for and won, as well as third-party international channels which StarTimes has 

acquired. StarTimes acknowledges the importance of having relevant local 

content as a means of competing for subscribers and its success across the 

continent: 

"Now the competition is tight. It is no longer a question of who has good 

content, but relevant content. The discovery is that people appreciate local 

content more than foreign content. Among the top five most watched channels 

across the pay TV service providers you will find that four out of the five are 
local channels. "136 

138 Daily Monitor, 11 January 2017, We welcome more players on pay TV market - StarTimes: 
http://www.monitor.eo.ug/Business/Prosper/We-welcome-more-players-on-pay-TV-market--
StarTimes/688616-3512160-d3xvpdz/index. htm 
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198 Speaking about its performance in Uganda in particular, the provision of local 

content was cited as one of the reasons it has been able to grow: 

"On top of the platform with the entire local free to air channels, we also went 
a step further to develop our own local channels. For instance, Sanyuka TV, 
Face TV for music only, Salaam TV for Islam, and Bollywood channel which 
has Indian movies dubbed into the local language. We have gone the extra 
mile to understand what the locals want. We have also gone ahead to 
establish business partnerships with the local channels. "139 

199 ZAP TV in Angola has grown rapidly, becoming the largest Pay TV broadcaster 

in Angola, surpassing MultiChoice, even though it only launched in 2010. Its 

success can be attributed to a number of factors, including its strategy of 

providing Portuguese content. 140 (It is noteworthy that ZAP TV's service does not 

include any first-run Pay TV window movies.) The focus for ZAP has been on 

offering a Pay TV service tailored to the needs of the local audience: 

"Launched in 2010, ZAP is a fast growing company that has based its success 
in bringing to its subscribers the best international content and a unique offer 
of local and localized content. Additionally, ZAP prides itself in developing a 
specific and tailored approach to each of the territories where it operates. "141 

200 The Figure below shows the estimated overall growth in subscriber numbers for 

ZAP TV in Angola and Mozambique from 2010 to 2017. 

139 Daily Monitor, 11 January 2017, We welcome more players on pay TV market - StarTimes: 
http://www. monitor. co. uq/Business/Prosper/We-we !come-more-players-on-pay-TV -market--
StarTimes/688616-3512160-d3xvpdz/index. html 

14° For example, ZAP Novelas (telenovelas}, STV Noticias (news channel), and ZAP Viva 
(entertainment channel) 

141 Forbes, 11 December 2013, Forbes Announces Agreement To Launch Forbes Portuguese Africa 
in April 2014: https://www.forbes.com/sites/forbespr/2013/12/11/forbes-announces-aqreement-to
launch-forbes-portuqu ese-africa-in-april-20 14/#7 4 7969384079 
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2017 

201 Zuku TV, a large Pay TV competitor in East Africa, was established with the aim 

of providing home entertainment and communication services to the middle 

class. It broadcast Zuku TV via satellite in Kenya, Malawi, Tanzania and Uganda. 

Since entering the market in 2010, Zuku TV has grown significantly, and in 2016 

was reported to be the third largest Pay TV operator in Africa.142 Zuku's strategy 

is focused on developing Zuku branded channels which resonate with its African 

audience.143 Towards the end of 2016, Zuku TV relaunched its Swahili channel 

with new content designed for Swahili households. It has invested over $1 million 

(R14 million) in acquiring and commissioning Swahili content which has been 

successfully broadcast in Kenya, Malawi, Tanzania, Uganda and Zambia.144 

142 TechCentral, 15 August 2016, Pay TV in Africa to double in size: https://techcentral.co.za/pay-tv
in-africa-to-double-in-size/67672 

143 Zuku, About Zuku: http://www.zuku.co.ke/about-zuku 
144 Balancing Act, 18 November 2016, Zuku TV relaunches Swahili channel as competition heats up: 

http://www. bala nci ngact -africa. com/news/broad cast-e n/3 9032/z u ku-tv-relaunch es-swa hi I i
channel-as-competition-heats-up 
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202 Azam TV officially launched in Tanzania in 2013. Since then it has expanded its 

presence into Kenya, Malawi and Uganda. Based on media reports, Azam TV is 

a fast-growing DTH Pay TV broadcaster in East Africa, which quickly climbed to 

more than 250 000 subscribers in 2015.145 The company plans to expand its 

services across East Africa, and also plans to have operations in the Democratic 

Republic of Congo and Sierra Leone. 146 

203 Azam TV offers its subscribers access to local , regional and global channels,147 

targeting the low to middle end of the market. Its local content includes: Sinema 

Zethu, a Swahili movies channel; and Azam one, a local entertainment channel 

which features local dramas, African movies, Spanish La Liga football, local 

football leagues and local children's entertainment. The focus on local content 

reflects Azam's view on the importance of having relevant and local content as a 

means of competing for subscribers. Azam intends to play a more active role in 

the creation of local content, particularly more local dramas and series. 

"Beyond just creating our own programs, we want to play an active role in 
more local dramas and movies series, rather than outside of our own channels 
just being a conduit for slightly ancient American soap operas and movies, 
which is pretty much the standard fair of a pay-TV channel in Africa. We want 
to start doing some original work. "t4a 

204 Azam TV has emerged as a leading broadcaster, promoter and sponsor of local 

football in East Africa. 149 In 2015, the company signed a $2.35 million 

(R32.9 million) deal with the Rwanda Football Federation (Ferwafa) to broadcast 

the Rwanda Premier League for the next five years. 150 This will be added to the 

145 Via Satellite, 6 May 2015, Azam Media CEO Details East Africa Expansion Strategy: 
http://www.satellitetoday.com/regional/2015/05/06/azam-media-ceo-details-east-africa
expansion-strategy/ 

146 Via Satellite, 6 May 2015, Azam Media CEO Details East Africa Expansion Strategy: 
http://www.satellitetoday.com/regional/2015/05/06/azam-media-ceo-details-east-africa-
expan sian-strategy/ 

147 Bakhresa Company Profile: http://bakhresa.com/azam-media-ltd/azam-tv/ 
148 Via Satellite, 6 May 2015, Azam Media CEO Details East Africa Expansion Strategy: 

http://www.satellitetoday.com/regional/2015/05/06/azam-media-ceo-details-east-africa
expansion-strategy/ 

149 The East African, 28 August 2015, Azam TV's $2.35 million deal for Rwanda Premier League: 
http://www.theeastafrican.co.ke/rwanda/Sports/Azam-TV-s--2-35m-deal-for-Rwanda-Premier
Leag ue/264 7206-2850244-d uomdv/index. html 

1so The East African, 28 August 2015, Azam TV's $2.35 million deal for Rwanda Premier League: 
http://www. theeastafrican. co. ke/rwanda/S ports/ Azam-TV -s--2 -35m-deal-for -Rwanda-Premier
Leag ue/264 7206-2850244-d uomdv/i ndex. html 
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local rights it already has, including the Vodacom Premier League in Tanzania, 

the Azam Uganda Premier League, and the Football Kenya Federation (FKF) 

League. 

205 Kwese TV. The latest entrant is Kwese TV. Kwese TV launched its DTH offering 

in 2017 (initially available in Ghana, Rwanda and Zambia, and later in Botswana), 

shortly followed by the launch of its OTT service offering called Kwese Play, 

which is available in SA alongside a large number of other African countries. 

Given the corporate backing and funding avai lable to Kwese TV, it is expected 

to make material inroads into the countries in which it operates. It has acquired 

a wide range of rights and also operates a free-to-air channel providing 24 hour 

coverage of sports content (which includes a number of exclusive FTA rights to 

the EPL, the NBA, Formula One, the Spanish Copa Del Rey, Australian Cricket 

and Aviva English Rugby). 1s1 

GREATER DETAIL ON EACH OF THESE PAY TV BROADCASTERS IS 

CONTAINED IN APPENDIX 3 TO THESE REPRESENTATIONS 

Continued competitive relevance of FTA TV 

206 Despite the proliferation of many inexpensive Pay TV alternatives, FTA TV 

remains extremely popular in SA and the rest of Africa, and is competitively 

relevant, given its ability to attract viewers. This is in large part due to the fact 

that FTA TV has well-established brands in the market which are strongly 

associated with its provision of popular local content, including entertainment, 

news and sports. The proliferation of FTA TV services on OTT, DTH and OTT 

platforms enhances their competitive relevance to lower-priced Pay TV services. 

207 As already indicated above, amongst DStv subscribers, content on the SA FTA 

TV channels remains amongst the most popular in terms of viewer numbers. A 

strong focus for all FTA TV services is to offer local content in recognition that 

local audiences have an appetite for locally produced content. Local 

programming screened on the SABC channels include several popular soap 

151 Econet, Kwese Free Sport's Launches in Rwanda: http://www.econetwireless.com/press-releases
details.php?url=kwes%C3%A9-free-sport-s-launches-in-rwanda-
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operas, dramas, talk shows and variety shows. 152 Locally produced soap operas, 

game shows, drama series, sitcoms and local news also feature strongly on 

e.tv.153. 

208 In 2013 e.tv launched OpenView H0,154 a multi-channel FTA DTH broadcasting 

service. The target market for OpenView is the LSM4-8 segments of 

economically active South Africans.155 OpenView provides 18 channels156 

containing a variety of programming, including the FTA TV channels and a 

number of channels operated by e.tv which include foreign and local content. 

Genres covered include general entertainment, lifestyle, sport, news, music, 

children, education and religion. OpenView has experienced high growth in a 

very short space of time, as shown in the Figure below. Since its launch at the 

end of 2013, it is reported to have already sold over one million decoders. 

OpenView's Managing Director states that its success has been due to the 

combination of a low-cost decoder and good programming, and that OpenView 

was targeting to reach two million households by 2019.157 

152 SABC 1's flagship prime time programme is a locally produced soap opera known as 'Generations 
The Legacy'. The language differences on SABC 2 are reflected in its two local soap operas, an 
Afrikaans-language soap opera known as "7de Laan" and the Venda-based soap, "Muvhango". 
SABC 3 has its own locally produced soap opera, "lsidingo". 

153 The soap operas are "Rhythm City" and "Scandal" 
154 Open View is part of the eMedia Group 
155 Seardellntegrated Annual Report for the year ended March 2015, p8: 

http://www.emediaholdings. co.za/wp-content/uploads/2015/11 /seardel- iar-20 15-web. pdf 
156 Channels currently available on OpenView include Glow TV, Trace Sports Stars, eMovies+, 

eMovies Extra, the three SABC channels, e.tv HD, Mindset, eToonz+, Da Vinci Learning, Beatlab, 
Kruiskyk TV, BBC World News, True African TV, Inspiration TV, eExtra 

157 OpenView, 26 September 2017, OpenView HD reaches 1 million homes: 
http: //www. openviewhd. co.za/openview-hd-reaches-1-million-homespress-release 
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Figure 42: Number of activated Open View decoders March 2015- September 
2017 
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209 The growth and success of Open View shows that there is a market to be served 

with high quality, multi-channel basic FTA TV offerings which are advertising 

driven. 

210 As digital migration continues, it is likely to have a significant impact on FTA TV 

services. In particular, it increases the number of channels they can provide, 

improves their variety of content, and allows for the introduction of new services 

such as HD TV. The additional channel space available on OTT opens up the 

opportunity for genre specific and specialist channels, which previously was a 

unique selling point for Pay TV. 

GREATER DETAIL OF THE COMPETITIVE RELEVANCE OF FTA TV IS 

CONTAINED IN APPENDIX 4 TO THESE REPRESENTATIONS 

211 Furthermore, FTA services have responded to the threat posed by OTT services. 

For example, e. tv now offers a free VOD service, whilst the SABC uses YouTube 

as a Catch Up service for certain programmes. 
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COMMENTS ON ICASA'S SECTION 4 "OVERVIEW" 

212 ICASA, in its section 4 "Overview", touches on the history of policy, legislation 

and regulations in relation to traditional TV in SA over the past 20 years. Whilst 

this may provide useful background context, it serves little purpose in assessing 

current and future dynamics within the relevant markets. 

213 ICASA then purports to provide an overview of the market. That overview is 

confined to a few general statistics, followed by a brief history of the licensing of 

traditional broadcasters according to their licence categories, namely FTA 

(public, commercial and community) and Pay TV. In doing so, ICASA relies on 

an extraordinary limited number of resources, some of which are far from 

current. 158 

214 As regards what ICASA describes as "Future Developments", these are confined 

to-

214.1 dealing, in less than a page, with the impact of OTT services, where 

again, ICASA's sources are both limited and far from current.159 ICASA 

concludes that "the impact of OTT is expected to remain small but 

noticeable in the foreseeable future". Not only is this conclusion 

incorrect, but it also flies in the face of a number of responses made to 

ICASA in clarification submissions and responses to ICASA's 

Questionnaire by Vodacom, the SABC, Telkom and MultiChoice that 

the rise of OTT services must be considered by ICASA, since they 

constitute a competitive threat to traditional broadcasters; 

158 Those resources are: Statistics South Africa, Census 2011; Statistics South Africa, 2015 General 
Household Survey; a pie chart reflecting TV broadcasting revenue as at 30 September 2015; the 
number of channels authorised by ICASA; PWC's "South African Entertainment and Media 
Outlook: 2013 - 2017"; a single website; and MultiChoice's March 2017 Annual Report 

159 Those resources are: an article dated January 201 5; interconnection speeds and data costs as at 
2015; and a single website which appears to be dated 30 August 2016 
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digital migration, dealt with by ICASA in just over a page, where ICASA 

cites no sources, and comes to the conclusion that "it is still not clear 

what the impact of digital migration will be on the subscription television 

broadcasting market in South Africa". 

215 ICASA claims that the purpose of its "Overview" is "to contextualise the 

discussion on subscription television broadcasting services",160 and it is on the 

basis of this "Overview" that ICASA then proceeds to consider market definition, 

the competition in the relevant markets, licensees with SMP, and possible licence 

conditions to be imposed upon licensees. 

216 ICASA's "Overview" is deficient and flawed in numerous respects. It -

216.1 is woefully superficial; 

216.2 relies on a number of sources which are not current; 

216.3 conducts its "Overview" with reference to licence categories, when 

those categories have nothing to do with competitive dynamics; 

216.4 adopts far too narrow a view of the relevant market; 

216.5 completely fails to deal with the rapid and significant changes taking 

place in SA, the rest of Africa and globally in the way in which electronic 

audio-visual services are being provided and consumed. In this Part, 

and Appendices 2, 3 and 4, MultiChoice has canvassed these rapid 

and significant changes. This latter failure on the part of ICASA is 

particularly serious in circumstances where ICASA is contemplating ex 

ante regulation. 

217 These deficiencies and flaws in ICASA's "Overview" have serious implications 

for ICASA's assessment, in the rest of the Discussion Document, of market 

definition, competition, SMP and possible licence conditions. 

16o Discussion Document, para 4.1 .1 
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PART C: RELEVANT MARKETS 

INTRODUCTION 

218 As MultiChoice has previously submitted to ICASA, it competes in a highly 

competitive and dynamic electronic audio-visual services market. The relevant 

market includes services on all distribution technologies (including OTT) and 

linear as well as non-linear services. It also includes all electronic audio-visual 

services (free as well as paid-for) without distinction by content genre or price 

point. 

219 An appreciation and understanding of the key themes which emerge from Part B 

of these representations is vital for defining the relevant markets for this Inquiry. 

Whilst historically, in regulatory investigations in other jurisdictions, markets may 

have been narrowly defined around traditional Pay TV services, linear channels 

or certain types of content (e.g. content sometimes labelled as "premium", or 

particular genres of content such as movies or sports), those market definitions 

are no longer appropriate today, and certainly not in the dynamics which exist in 

SA. 

220 As Part B has made clear, the South African electronic audio-visual services 

sector is experiencing a rapid roll-out of broadband infrastructure (mobile and 

fixed) and use of connected smart devices (e.g . smartphones, tablets and PCs). 

Consumption patterns for audio-visual content have also changed, as consumers 

(particularly the younger generation) demonstrate preferences for non-linear 

electronic audio-visual consumption and a greater variety of content. This has 

led to the emergence and rapid growth of OTT services which compete with 

traditional Pay TV and FTA TV services. These developments are fundamentally 

challenging and constraining traditional Pay TV broadcasting business models 

based on linear channels delivered to TV sets with limited interactivity and 

specific movie and sports content. Notions of narrow relevant markets defined 

around Pay TV services are now antiquated. 
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220.1 The rise of OTT services as compelling alternatives for consumers has 

brought massive change in the electronic audio-visual services sector 

and substantial disruption to traditional Pay TV broadcasting services. 

OTT services offer consumers a tremendous variety of content 

together with considerably greater convenience. Viewers increasingly 

prefer the on-demand nature of OTT services which allows them to 

view what they want, when they want, how they want. Moreover, 

whereas in the past the vast majority (if not all) of a household's 

electronic audio-visual consumption was in the form of linear channels 

viewed on a TV set, today large amounts of viewing time is devoted to 

non-linear content viewed on different devices (smartphones, tablets 

and PCs) by various family members which offer greater convenience 

and customisation. 

220.2 The relevant retail market is platform neutral regarding distribution 

technologies, and includes non-linear formats together with traditional 

linear channels. 

221 The second fundamental feature of the current South African electronic audio

visual sector is the strength of FTA TV and the availability of free OTT services. 

221.1 FTA TV in SA broadcasts large amounts of popular sports (due in large 

part to national listing requirements), as well as compelling local 

dramas and soap operas, which are particularly popular due to a 

preference for content reflecting local languages and cultures. 

Together with OOH viewing options, FTA TV offers marginal 

subscribers (i.e. those least wedded to Pay TV services and prone to 

cancelling) a compelling alternative to Pay TV services. 

221.2 Developments in FTA distribution technologies are further enhancing 

the appeal and constraint which FTA TV has always represented for 

Pay TV services: OTT and DTH platforms offer FTA TV a multi-channel 

and HD environment which allows for a considerably more varied and 

richer electronic audio-visual experience which is clearly substitutable 

for Pay TV offerings. 
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Free online content accessed over OTT platforms (including pirated 

content) adds a further, and growing, constraint on traditional Pay TV 

services. The BigTech super-platforms (e.g. Google and Facebook) 

with advertising-based business models have massive global 

audiences and user bases which they are leveraging into the supply of 

electronic audio-visual content. 

221.4 The implication of strong FTA TV, together with the range of free OTT 

services (including pirate services), is that the relevant market includes 

free as well as paid-for electronic audio-visual services. 

222 The third fundamental feature of the current electronic audio-visual services 

sector is seismic shifts in relation to electronic audio-visual content. In the past, 

certain movies from the Hollywood studios in the first subscription Pay TV 

window ("FSPTW") and sports events were perceived in certain other 

jurisdictions, as important for building subscriptions to electronic audio-visual 

services. In recent years, however, there has been an explosion in content of 

similar if not greater quality and attractiveness to viewers and broadcasters. At 

the same time, younger viewers, of which SA has many, are interested in more 

varied content. 

222.1 The major Hollywood studios are less important, as other studios and 

production houses have muscled in and as consumer preferences 

have shifted. More fundamentally, there has been a proliferation of 

content developed by and for OTT services such as Netflix and APV. 

Movies are no longer seen as the so-called "drivers" for subscriptions 

to electronic audio-visual services that they once were: high quality 

compelling series such as "House of Cards", "Orange is the New Black" 

and "Game of Thrones" are, today, content which electronic audio

visual retailers want to acquire just as much, if not more. 

222.2 Moreover, local content (drama and reality series) is sought after by 

South African broadcasters. Indeed, local content is important for 

building audiences for electronic audio-visual services in SA. As a 

result, high quality local content has proliferated in recent years as 
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broadcasters have invested heavily. As demonstrated in Part 8, local 

dramas and soap operas (e.g. "Generations: The Legacy", "Uzalo" and 

"lsibaya") and local reality television formats (e.g . "Our Perfect 

Wedding" and "Idols") are far more popular than international content. 

For sport, new competitions are developing (e.g. Twenty-20 cricket 

competitions) and local leagues (e.g. PSL) have grown in significance, 

compared to international competitions such as the EPL and UEFA 

Champions League. 

As a consequence of these seismic content shifts, the range of content 

which builds audiences for electronic audio-visual services is much 

broader than it used to be. Relevant markets are equally broad: there 

is no relevant distinction between content traditionally considered to be 

"premium" and other content, and there is also no relevant distinction 

by genre. 

223 ICASA recently recognised many of these developments in its recent reasons for 

its decision in e.tv's application to amend its licence. ICASA noted: 

"Plainly, the context in which e. tv and other broadcasters operate has 
changed somewhat since the Position Paper was drafted and e. tv 
obtained its licence. As e. tv indicated, one of the most significant 
changes to the media landscape is the increase in online media and 
the way in which the public accesses information and content. While 
e. tv's focus in its application was on the way in which news is 
consumed, there have been significant changes more generally to the 
platforms that people use to access content. These include online 
content, the availability of more subscription broadcasting services and 
channels, and on demand services. Further changes are imminent with 
the forthcoming introduction of multi-channel OTT services to replace 
the current single channel analogue services. "161 

224 The overall effect of these constraints on traditional Pay TV services can be seen 

in the significant falls in quality-adjusted prices for DStv bouquets over recent 

years. Whi le bouquet prices in real (inflation adjusted) terms have remained 

largely unchanged or have fallen , there have been significant increases in the 

number of channels included within the bouquets and the value-added services, 

161 ICASA's Reasons for Decision in e.tv's application to amend its licence, June 2017, para 6.6. Notice 
620 of 2017, Government Gazette No. 41509, 22 August 2017 
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such as the abi lity to watch content on any platform at any time. At the same 

time, MultiChoice's investment in content has increased significantly. As such, 

the quality-adjusted value for subscribers of the DStv bouquets has increased 

substantially. This is the direct effect of the constraints which MultiChoice, as a 

Pay TV broadcaster, faces from other Pay TV services, OTT services and the 

FTA developments described in Part Band further explored in this Part. 

225 This Part begins with a review of the principles of market definition founded in 

the economic literature, which are well-established and applied by competition 

authorities and regulators around the world. The first of these is the need for a 

rigorous assessment of the characteristics of the sector in question in SA at the 

time of the Inquiry. 

226 Another significant principle is that the relevant market definition question is one 

of competitive constraints. This has a number of implications for the approach 

to market definition which are relevant to ICASA's assessment of relevant 

markets, including that -

226.1 constraints should be considered in aggregate, rather than one-by-one; 

226.2 the relevant responses are those of marginal consumers; 

226.3 differences in product characteristics, prices and business models do 

not necessarily imply that products belong in separate markets; 

226.4 products which represent important constraints through a chain of 

substitution should be included within the relevant market; 

226.5 the definition of markets along a supply chain should reflect constraints, 

not activities; and 

226.6 markets should not be prejudged by suspicions of market power. 
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227 The Discussion Document has largely ignored these principles. In particular: 

227.1 The Discussion Document considers alternatives to subscription 

television broadcasting services one-by-one, instead of in aggregate; 

227.2 

227.3 

227.4 

227.5 

The Discussion Document considers responses of average 

consumers, instead of than marginal consumers; 

Much of the analysis in the Discussion Document is of differences in 

product characteristics, prices and business models; 

No consideration is given in the Discussion Document to constraints 

via chains of substitution; and 

The Discussion Document proposes to define vertical markets simply 

by reference to activities in the supply chain, instead of by a 

consideration of constraints. 

228 After explaining these principles, which are general in application , this Part then 

turns to the electronic audio-visual services sector and explains: 

228.1 The supply chain of the sector, and why the identification of different 

activities in that supply chain does not imply that relevant markets 

should be defined around each of those activities; 

228.2 

228.3 

In relation to retail markets, why an application of the principles set out 

above in the current South African context leads to a finding that the 

relevant retail market is a broad market for electronic audio-visual 

services. In particular, traditional Pay TV services are constrained by 

a "pincer" movement of on-demand OTT alternatives (particularly 

significant for higher-priced subscription services) and high quality FTA 

TV services (particularly significant for lower-priced subscription 

services); and 

Finally, in relation to upstream markets, why an application of the 

principles set out above indicates that: 
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228.3.1 Reflecting the broad retail market and the dramatic changes 

in electronic audio-visual consumption patterns in recent 

years, there is today a single relevant upstream market for 

the acquisition of content (including channels), without 

distinction in terms of the price, quality or genre of the 

content; 

228.3.2 There is no relevant wholesale market for the supply of linear 

channels. The traditional linear environment is being 

supplanted by non-linear alternatives (in particular, non-linear 

OTT alternatives). What is more, electronic audio-visual 

retailers today can acquire, commission or themselves 

generate content directly (self-supplying any necessary 

content aggregation or channel packaging activity), and 

therefore do not need to acquire pre-packaged channels; and 

228.3.3 There is a single relevant upstream market for technical 

services which includes technical services on all distribution 

technologies, including on. 

PRINCIPLES OF MARKET DEFINITION 

The need for a rigorous and, wherever possible, evidence-based assessment of 

the current characteristics in SA of the sector in question 

229 The first principle is the need for a rigorous assessment of the characteristics of 

the sector in question in SA at the time of the Inquiry, rather than reliance on 

historic assessments by authorities in other jurisdictions of a sector with 

characteristics very different to the current characteristics of the sector in SA. 

230 This is of particular importance in the context of this Inquiry into a sector which 

is experiencing tremendous disruption, where new technologies and 

enhancements represent significant constraints on services provided using 

traditional technologies, and where particular local characteristics (e.g. lower 

average incomes, a generally youthful population, strong preferences for local 

content, as well as high quality FTA offerings) suggest different conclusions in 
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terms of relevant markets than in other countries. In stark contrast to ICASA's 

appreciation of the dramatic upheaval in the electronic audio-visual services 

sector in its decision on the e.tv news application, the Discussion Document's 

approach to market definition suffers from a reliance on historic characterisations 

of the sector and far-removed international precedents. Historic 

characterisations and precedents are irrelevant for this Inquiry if they do not 

reflect the massive changes which have taken place in technology and in 

consumption patterns outlined in Part B, and the particular characteristics of this 

sector in SA at this point in time. ICASA should instead assess relevant markets 

with an acknowledgment of the present realities of significant competitive 

constraints on traditional Pay TV services from OTT and FTA services as set out 

in Part B. 

Relevant market definition is one of competitive constraints 

231 Market definition is typically understood as the process of identifying the 

competitive constraints on the firms or products or services under investigation. 

Therefore, competitive constraints are the central matter for investigation at the 

market definition stage. 

232 The EC's Notice on the Definition of Relevant Market for the Purposes of 

Community Competition Law confirms this: 

"Market definition is a tool whose purpose is to identify in a systematic 
way the competitive constraints that the undertakings involved face. 
The objective of defining a market in both its product and geographic 
dimension is to identify those actual competitors of the undertakings 
involved that are capable of constraining their behaviour and of 
preventing them from behaving independently of any effective 
competitive pressure. "162 

162 European Commission, Notice on the Definition of Relevant Market for the Purposes of Community 
Competition Law, 97/C 372/03, OJ EC C 372/5, 9 December 1997, para 2 
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SSNIP test 

233 The standard approach adopted by competition and regulatory authorities when 

identifying a relevant market around a ("focal") product (throughout this section 

the term used is "product", but it could equally be read as a "service") is to apply 

the hypothetical monopolist test (which, for reasons which will become clear 

shortly, is also known as the SSNIP test). 163 This test is consistent with the 

purpose of market definition described above, because it is focused on 

competitive constraints on the focal product. Note that these constraints may, in 

principle, include not only existing demand side substitutes. but also the potential 

for entry into production of the focal product or a demand-side substitute within 

a reasonably short time period. This entry may be based on the spare capacity 

of a potential producer, or capacity that is currently used to supply other products 

which may be re-assigned within a short time period to produce the focal product 

(or a demand-side substitute for the focal product). The latter is referred to as 

"supply-side substitution". 

234 The hypothetical monopolist (or SSNIP) test proceeds as follows: 

234.1 The test begins with the focal product and asks whether a hypothetical 

monopolist of that product could profitably impose a small but 

significant and non-transitory increase in price (a SSNIP) - usually 

taken to be 5% or 1 0% - above the competitive level. 

234.2 If the hypothetical monopolist could profitably implement such a price 

increase, a relevant competition law market will be defined around the 

focal product. This implies that there are no other products or 

capacities for making products which, alone or in combination, would 

sufficiently constrain the hypothetical monopolist from imposing a 

SSNIP. 

163 The hypothetical monopolist test was first introduced by the US Department of Justice and is now 
used by most competition and regulatory authorities around the world. For a good introduction to 
the hypothetical monopolist test, see Simon Bishop and Mike W alker (201 0), The Economics of 
EC Competition Law: Concepts, Application and Measurement, 3rc1 Edition, Sweet & Maxwell, 
Section 4-008 
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If, however, the hypothetical monopolist could not profitably implement 

such a price increase, the test adds a constraint - e.g. a product to 

which significant demand diverts in response to a price rise- and asks 

the hypothetical monopolist question again: could a hypothetical 

monopolist of the focal product and the additional product profitably 

impose a SSNIP? 

The process continues by adding further constraints (e.g. further 

substitute products) until the answer to the hypothetical monopolist 

question is "yes". In other words, the relevant market is defined as the 

smallest set of products and capacities for which a hypothetical 

monopolist could profitably impose a SSNIP. 

235 The focus in a market definition exercise on the question of whether a 

hypothetical monopolist of a product would be constrained from profitably 

imposing a SSNIP has a number of well-understood implications, which are set 

out next. 

Constraints are considered in aggregate, not one by one, and all potential 

constraints should be considered 

236 Where competition takes place between differentiated products, it may be the 

case that no individual product, on its own, is sufficient to constrain the pricing of 

the focal product. In such a case there is a danger that the absence of any single 

strong constraint prompts a narrow market to be defined around the focal product 

alone. However, the relevant market may nonetheless be broader than this due 

to the combined effect of a wide group of differentiated products which are each 

substitutable for the focal product to some degree. In this instance a "one-by

one" assessment of the constraints, in which each is considered on its own as a 

potential constraint on the focal product, would fail to capture the combined effect 

of the constraints and would cause the market erroneously to be defined 

narrowly. 
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237 This issue was recognised by the UKCC in its Movies on Pay TV Market 

Investigation: 

"[W]hat matters from a market definition perspective is the total strength 
of the constraint exercised by all substitutes collectively . . . where 
individual products are differentiated, a product may not have any 
single close substitute but nonetheless may not constitute a separate 
market if its price is constrained by the collective effect of a number of 
substitutes, including differentiated products and those offered by 
smaller suppliers or new entrants. " 164 

238 It barely needs stating that a market definition analysis will be incomplete and 

markets may be defined too narrowly, if not .ill! potential constraints are 

considered. This is particularly important, given the hypothetical monopolist test 

proceeds by assessing aggregate constraints, rather than each constraint on its 

own. 

Relevant responses are those of marginal consumers, not average consumers 

239 The question of whether a hypothetical monopolist can profitably increase prices 

by a small but significant and non-transitory amount depends on how many sales 

would then be lost due to the various constraints. This does not require that the 

majority of consumers of the focal product would switch to alternatives. It requires 

merely that a sufficient number would switch so as to render the price increase 

unprofitable overall. Thus what matters are the responses to the price rise of 

marginal consumers (those who value the service at a small amount more than 

the current price and hence might consider switching), not the behaviour of infra

marginal consumers who value the focal product highly and would not 

considering switching, and the significance of marginal consumers for the 

hypothetical monopolist's profits. 

240 It follows from this that the question of whether a particular constraint would 

sufficiently constrain the hypothetical monopolist (either individually or as part of 

a collection of constraints) cannot be answered by considering the reactions of 

an average consumer. The question requires a focus on the reactions of 

marginal consumers and a consideration of the significance of those consumers 

164 UKCC, Movies on Pay TV Market Investigation: A report on the supply and acquisition of 
subscription pay-TV movie rights and services, 2 August 2012, para 4.41 
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for the hypothetical monopolist's profits. As Simon Bishop and Mike Walker (the 

latter is currently Chief Economist at the UK's Competition and Markets 

Authority) explain in their leading text, The Economics of EC Competition Law, 

focusing on average consumer behaviour rather than marginal consumer 

behaviour is known as the "toothless fallacy", after the United Brands decision: 

"In this decision, the Commission argued that bananas defined a 
separate relevant market because the very young and the very old (i.e. 
those without teeth) did not consider other fruit a suitable substitute for 
bananas. However, the fact that there is a captive group of consumers 
for whom there are not substitute products available is not enough to 
define the relevant market. The important question in United Brands 
was not "will the toothless switch to other fruit in response to a rise in 
the price of bananas?", but "will enough consumers switch to other fruit 
in response to a rise in the price of bananas to make that price rise 
unprofitable ?"165 

241 As Bishop and Walker observe, the need to focus on reactions of marginal 

consumers and to assess their significance to the hypothetical monopolist means 

that caution is required when interpreting results of surveys of consumer 

behaviour: 

"It is the behaviour of marginal consumers that matters: as long as a 
reasonable number of consumers are "marginal" and are willing to 
switch in response to a relative price change, the existence of other 
consumers who would not switch (even if these account for the majority 
of consumers) does not imply a narrow market. The existence of even 
a large group of consumers who would not switch in response to a 
relative price increase is not by itself sufficient to conclude that the 
relevant market should be defined narrowly. "1 66 

Differences in product characteristics do not necessarily imply products belong 

in separate markets 

242 The hypothetical monopolist test focuses on the constraints on a hypothetical 

monopolist of the focal product. It is widely recognised that products do not have 

to be identical to be included in the same market: products with different 

characteristics can be important constraints on a hypothetical monopolist. 167 

165 Bishop and Walker, pgs 134-135 
166 Bishop and Walker, p134 
167 UK Office of Fair Trading, Market Definition: Understanding Competition Law, 2004, para 3.5 
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Indeed, competition through differentiation can be an intense form of competition, 

potentially more valuable to consumers than competition based on imitation. 

243 While differences in product characteristics may affect the strength of constraint 

a product represents, this should not be assumed based on differences in 

characteristics alone. Ultimately it is an empirical question whether a product, 

individually or collectively with other constraints, is sufficient to constrain a 

hypothetical monopolist of the focal product from profitably implementing a 

SSN IP, and this does not necessarily correspond closely with product 

characteristics. 

244 This point is observed by Bishop and Walker, who state: 

"It is sometimes argued that products that have different physical 
characteristics cannot form part of the same relevant market. But using 
differences in physical characteristics to delineate relevant markets 
raises a real danger of defining overly narrow relevant markets: by 
simply adding another adjective to the "definition" of the relevant 
market, more and more products can be excluded. " 168 

245 Bishop and Walker give an example from the Nestle/Perrier merger before the 

EC,169 involving two suppliers of mineral water. If fizziness is considered as a 

distinguishing product characteristic, still water will be excluded from the market 

while soft drinks such a Coca-Cola will be included, but in each case, the key 

questions of whether still water and soft drinks constrain sparkling mineral water 

are ignored. They caution that to define markets around product characteristics 

is arbitrary and capable of generating any market definition that the decision 

maker wishes, rather than market definitions which follow from principled 

analysis. They argue that the European Court of Justice erred in the United 

Brands case170 by focusing excessively on product characteristics: 

"In United Brands, the European Court of Justice found that the banana 
market had certain special features that were sufficiently distinctive for 
it to be regarded as representing a distinct relevant product market -
year round availability, the ability to satisfy the constant needs of an 
important part of the population and the limited effect of competition 
from other fresh fruits at the banana's peak periods. This conclusion 

168 Bishop and Walker, p136 
169 Nestle/Perrier, Case No. IV/M.190, 92/553/EEC) OJ EC L356/1 
170 United Brands, Case No. 27/76 (1978] E.C.R. 207 
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appears to have been made on the basis of very limited empirical 
evidence, and there appears to have been no attempt to determine 
whether these differences were meaningful in that they imply that 
bananas are a product worth monopolising. It will always be possible 
to construct a list of differences. But the real question is whether or not 
these differences are meaningful - an issue that needs to be settled 
having recourse to empirical observation of how consumers substitute 
between products when relative prices change. "171 

Differences in price levels do not necessarily imply products belong in separate 

markets 

246 There also should be no presumption that because a product may be priced 

higher or lower than another, the products lie in separate markets. Even products 

which are free to consumers may lie within the same relevant marker as products 

for which consumers must pay. The relevant question, once again, is whether a 

hypothetical monopolist of the focal product could profitably impose a SSNIP 

without being constrained by other products: this may include cheaper or more 

expensive products, where the price differential reflects a difference in quality 

levels. Bishop and Walker have addressed the fallacy that differences in price 

levels imply that products belong in separate markets as follows: 

"It is sometimes argued that two products or two regions cannot form 
part of the same relevant market if their respective prices are at 
different levels. The argument appears to be that two products cannot 
be reasonably substitutable if they have substantially different prices. 
Price differences have therefore been used to distinguish between 
products which may be "functionally substitutable, but in reality are not 
interchangeable". Following the "logic" of that argument, one would 
argue that while a secondary brand perfume and a perfume marketed 
by a leading couture fashion house are both perfumes which carry out 
the same function, the difference in price means that the two products 
cannot be in the same market. 

But again, this line of reasoning does not address the fundamental 
questions that are central to the Hypothetical Monopolist Test. In 
particular, defining relevant markets on the basis of differences in price 
will be flawed if price differences reflect (actual or perceived) quality 
differences. Where there are quality differences, consideration of 
absolute price levels will ignore the possibility of consumers making a 
trade-off between price and quality. "172 

171 Bishop and Walker, pgs137-138 
m Bishop and Walker, pgs 138-1 39 
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247 Another lead ing text by Massimo Motta (Chief Competition Economist at the EC's 

Directorate General for Competition from September 2013 to August 2016) 

makes the same point: 

"Using price differences as a criterion to define the relevant market is 
unsound. Recall that ultimately what we are interested in is the extent 
to which a product exerts a competitive constraint on the other (as 
expressed by the hypothetical monopolist test), but price differences do 
not give us any information on this point. It might well be, for instance, 
that the price of product A is twice as much as the price of B, but that it 
would not be profitable to raise the price of A even by a small amount 
since most of those buying it would switch to B. Markets that exhibit 
quality differentials are likely to be a case in point. "173 

248 The need to consider differences in quality as well as price and whether a product 

is a constraint notwithstanding that it may differ in both respects from the focal 

product has been recognised by the UK's Office of Fair Trading (now the 

Competition and Markets Authority): 

"[l]f two products perform the same purpose, but one is of a higher price 
and quality, they might be included in the same market. The question 
is whether the price of one sufficiently constrains the price of the other. 
Although one is of a lower quality, customers might still switch to this 
product if the price of the more expensive product rose such that they 
no longer felt that the higher quality justified the price differential. "174 

Differences in business models do not necessarily imply products produced by 

different firms belong in separate markets 

249 Applying the hypothetical monopolist test requires a focus on the constraints on 

a hypothetical monopolist of the focal product. Differences in business models 

are relevant only to the extent that they may affect the strength of the constraint. 

If a product sold using a different business model is a potential constraint, then it 

deserves consideration for inclusion within the relevant market (whether 

individually or as part of a collective of constraints) and assessed on the basis of 

the strength of the constraint it represents, regardless of the business model. 

173 Massimo Motta (2004), Competition Policy: Theory and Practice, Cambridge University Press, 
p109 

174 UK Office of Fair Trading, Market Definition: Understanding Competition Law, 2004, para 3.5 
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250 To give a simple, but familiar example: some newspapers are entirely advertising 

funded, while others are funded partly by advertising and partly by customer 

payments. The question of whether there are separate markets for different 

types of newspapers should not be answered on the basis of the different 

business models they employ. It should instead be answered by asking whether 

a hypothetical monopolist of one type of newspaper could profitably impose a 

SSNIP (e.g. in terms of advertising prices) without so much substitution by 

advertisers to alternatives (including the other type of newspaper as well as, 

potentially, other advertising media) as to render the SSN IP unprofitable. 

251 Equally, capacity to produce the focal product or a demand side substitute for 

the focal product deserves consideration for inclusion in the relevant market 

(individually or together with other constraints), even if the business model of the 

firm with the capacity is very different to the business models of firms producing 

the focal product. 

Chains of substitution are relevant 

252 Products which appear somewhat distant from the focal product in characteristics 

and/or price, and which would not constrain the focal product on their own, may 

nonetheless fall within the same relevant market if they contribute to the 

constraints on the focal product via a chain of substitution. 

253 For example, relatively inexpensive cars may not be viewed as direct substitutes 

for luxury cars, but may nonetheless exert an indirect constraint on luxury cars 

through a chain of substitution in which relatively inexpensive cars directly 

constrain intermediate-priced cars, which in turn directly constrain luxury cars. 

Through a chain of substitution, by contributing to the constraints on a 

hypothetical monopolist of luxury cars, relatively inexpensive cars may fall within 

the same relevant market as luxury cars. 

254 Of course, it does not follow that just because there is a range of products with 

varying characteristics or prices that there is necessarily a single relevant market 

covering all of those products: there need to be effective constraints operating 

throughout the chain . However, a market definition assessment needs to take 

into account the potential for there to be continuous chains of substitution with 
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strong constraints throughout, such that the furthest products in the chain 

indirectly constra in the focal product. 

255 This is again an important consideration given the need to consider all constraints 

in aggregate. While a product rather distant in the chain may not have a strong 

effect in itself, it may contribute importantly to the aggregate constraint on the 

foca l product. Moreover, when separate constraints operate at either end of a 

chain of products- e.g. the most expensive products are directly constrained by 

one alternative while the cheapest are directly constrained by another - the 

combined effect of the two constraints acting along the chain may be so as to 

bring all products into the same relevant market. 

Definition of markets along a supply chain should reflect constraints, not 

activities 

256 The question of constraints is also important when defining relevant markets 

along the stages of a supply chain. If, from the perspective of a firm at the bottom 

of the chain (i.e. at the most "downstream" level) there are good alternatives for 

a particular input ("upstream" of it) which would constrain a hypothetical 

monopolist of that input, those alternatives should be included within the relevant 

upstream market. This holds whether or not the inputs differ in terms of their 

characteristics, prices or business models, as explained above. 

257 It is also possible that relevant constraints arise from products located at different 

stages of the supply chain. For example, a firm at the most downstream level 

may view an input two stages above it in the supply chain as an alternative to an 

input one stage above, particularly if it can easily self-supply the services 

provided at the immediately preceding level. One implication of th is is that while 

it is usual to draw functional diagrams of an industry which separate distinct 

activities into different stages (usually shown vertically where the supply chain 

runs from top to bottom), these activities do not necessarily define separate 

relevant (vertical) markets. 
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Market definitions should not be prejudged by suspicions of market power 

258 It is very important that the market definition exercise is kept distinct from, and 

precedes, the assessment of whether any particular firm has market power. 

Failure to analyse the relevant market free of pre-conceptions of market power 

is prone to lead to overly narrow definitions which serve the end of confirming 

that market power, rather than provid ing a good framework for an objective 

assessment of whether any firm has market power. The hypothetical monopolist 

test asks whether a hypothetical monopolist over a set of products is so 

unconstrained that it could profitably impose a SSNIP, not whether a particular 

firm is able to exercise market power. 

Responses to the Discussion Document's questions on ICASA's proposed 

approach to market definition 

Q1: Do you agree with the theoretical approach to defining relevant 

markets and market segments? 

259 No. MultiChoice is concerned that while the theoretical approach to 

defining markets set out in Sections 5.1 - 5.5 of the Discussion Document 

reflects to some extent the central market definition question of competitive 

constraints, it does not fully explore the implications of an approach based 

on understanding competitive constraints (i.e. those set out in the 

preceding paragraphs of this Part). Moreover, MultiChoice is concerned 

that subsequent sections of the Discussion Document (in particular, 

Sections 5.6 - 5.8) diverge from analysing constraints to focus instead on 

differences in activities (i.e. different levels in the supply chain) and 

differences in product characteristics, prices and business models. 

Furthermore, in some instances the Discussion Document summarily 

concludes on markets with little analysis at all, and largely relying on 

foreign precedents. Without conducting the market definition exercise by 

reference to constraints, and in particular the dynamics within SA, the 

Discussion Document is grossly inadequate and fails to assist in defining 

relevant markets, which ICASA is required to do in terms of s67 of the ECA. 
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260 MultiChoice submits that when analysing re levant markets in the electronic 

audio-visual services sector, ICASA should instead consider the various 

implications of a focus on competitive constraints as set out above, 

including that constra ints should be assessed in aggregate (rather than 

one-by-one), the focus should be on responses of marginal consumers 

(rather than average consumers), constraints should be assessed (rather 

than differences in product characteristics, prices or business models) , and 

chains of substitution should be taken into account. 

261 MultiChoice is also concerned by the references to "market power" in 

paragraphs 5.2.2 and 5.2.4 of the Discussion Document, and submits that 

ICASA should be careful not to prejudge relevant markets based on pre

conceptions of market power. The identification of whether any firm in the 

sector has market power is analytically subsequent to the definition of 

relevant markets, and should not contaminate that definition. This is 

discussed further in the section below which reviews the Discussion 

Document's approach to defining the retail market. 

Q2: Are there aspects of this market definition theoretical framework that 

would not apply to subscription television broadcasting services? 

262 With the exception of the premature references to "market power" in 

paragraphs 5.2.2 and 5.2.4, the material set out in Sections 5.1 -5.5 of the 

Discussion Document contains general principles which may apply to any 

sector. However, MultiChoice is troubled that the principles laid out in 

those sections are not sufficiently explored and, more importantly, that the 

remainder of the Discussion Document's analysis does not heed the 

central and fundamental market definition principle of assessing 

competitive constraints. 

263 MultiChoice is also concerned that the Discussion Document limits its 

perspective to "subscription television broadcasting services". The market 

definition analysis should not be circumscribed in any way (other than by 

references to competitive constraints), and should allow for a market which 

is far broader than "subscription television broadcasting services". This is 
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particularly important given the constraints on subscription television 

broadcasting services from both OTT services and from free electronic 

audio-visual services, as demonstrated in Part B and explained later in this 

Part. 

ELECTRONIC AUDIO-VISUAL SECTOR SUPPLY CHAIN 

264 Figure 4 of the Discussion Document attempts to represent the television 

broadcasting "value chain". As already stated, while a "value" or "supply" chain 

may be useful in distinguishing different activities which occur at different points 

in the chain of supply of services to final consumers, the identification of these 

activities is not a substitute for an analysis of relevant markets based on 

considerations of competitive constraints following the principles set out in the 

preceding paragraphs. 

265 For example, if a hypothetical monopolist at one level of activity in the value chain 

is constrained by the ability of its customers to substitute by suppling from 

another level (e.g. by self-supplying the activity performed by the hypothetical 

monopolist) or by its suppliers to bypass it, then there would be no relevant 

market limited to that level of the supply chain. In particular, as explained later 

in this Part when dealing with relevant upstream markets, there is no relevant 

upstream market in SA for "content aggregation/channel packaging", even 

though this may be identified as an activity in the value chain . 

266 MultiChoice also wishes to make a number of additional observations in relation 

to the representation of the value chain set out in Figure 4 of the Discussion 

Document. These observations are important for a full and precise 

understanding of the electronic audio-visual services sector. 

266.1 First, the figure omits OTT from its third "retail distribution" stage. To 

be clear, OTT is a distinct distribution technology from IPTV, even 

though both make use of broadband connections. MultiChoice notes 

that of the four consumer interfaces presented at the bottom of Figure 

4, three of these (PC, tablet and mobile phone) are predominantly 

served by OTT distribution. The omission of OTT is a serious 
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oversight, given the importance of OTT retailing in SA as a constraint 

on traditional Pay TV services, which MultiChoice has demonstrated in 

Part B. MultiChoice submits that not only should OTT be included in 

the value chain, but that it should be given primary consideration in this 

Inquiry. 

Second, the heading of Figure 4's second stage is "content 

aggregation/channel packaging", however the boxes within this stage 

are all focused on "te levision" and "channels". MultiChoice submits that 

content aggregation into non-linear content libraries which can be used 

directly by the aggregator or by third party retailers to distribute content 

on-demand to viewers should be included. 

266.3 Third, the layout of the figure as a single column causes ICASA to 

present transmission networks as downstream of retail distribution, 

when these are instead properly thought of as upstream inputs to retai l 

distribution. As explained later in this Part, to supply services at the 

retail level, two main inputs are required: (i) electronic audio-visual 

content and (ii) technical services (e.g. distribution infrastructure, 

STBs, conditional access capabilities and subscriber management 

services). A "V" shaped supply chain would therefore better represent 

the electronic audio-visual services sector, with content and technical 

services both feeding in as inputs to the retail provision of electronic 

audio-visual services. 

Q3: Do you agree with the approach of using the value chain to identify 

functional markets? 

267 No. For the reasons explained above, MultiChoice does not agree with the 

approach of using the value chain to identify functional markets. The relevant 

market definition question requires an assessment of competitive constraints. 

Merely identifying the activities performed at different levels of a supply chain 

ignores that fundamental question. If a hypothetical monopolist at one level of 

activity in a supply chain is constrained by the ability of its customers to 

substitute by supplying from another level (e.g. by self-supplying the activity 
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performed by the hypothetical monopolist), then there would be no relevant 

market limited to that level of the supply chain. 

Q4: If not how would you go about defining the relevant market/s in 

subscription broadcasting? 

268 The relevant market definition question is one of competitive constraints. The 

relevant vertical markets must therefore be defined having regard to the 

constraints on a hypothetical monopolist of any particular activity in the supply 

chain. If a hypothetical monopolist of that activity would be unable profitably to 

impose a SSNIP then there would not be a relevant market defined around that 

activity alone. This is explained further and given a practical illustration in the 

discussion of relevant upstream markets later in this Part. 

THE RELEVANT RETAIL MARKET IS THE MARKET FOR ELECTRONIC AUDIO

VISUAL SERVICES 

269 MultiChoice competes in a highly competitive and dynamic electronic audio

visual services market against traditional Pay TV and FTA TV broadcasting 

services (public and commercial) and OTI services. 

Retail market includes all paid-for electronic audio-visual services 

270 In the paragraphs below, MultiChoice explains why the relevant retail market 

should be considered to include all paid-for electronic audio-visual services. 

More particularly, MultiChoice will explain -

270.1 that there is no relevant distinction by distribution technology: the 

relevant market includes all electronic audio-visual services on all 

distribution technologies, including OTT; there is also no reason to 

distinguish linear electronic audio-visual services (i.e. channels) and 

non-linear services (i.e. on-demand or live content not part of a linear 

channel), thus both linear and non-linear services belong within the 

same relevant retail market; 
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that the terms "premium", "must have" and "essential" do not provide a 

sound basis for defining the relevant market; 

why the relevant market contains all content genres - separate 

markets should not be defined around individual content genres; and 

that lower-priced electronic audio-visual services constrain 

higher-priced services, and vice versa. Thus, services sold at different 

price points are part of the same retail market. 

Retail market includes services on all distribution technologies (including OTT, IPTV 

and OTT) and linear as well as non-linear services 

271 The relevant question here is whether a hypothetical retail monopolist of linear 

channels distributed over a particular technology (e.g . OTH) could profitably 

impose a SSNIP, or whether such a hypothetical monopolist would be 

constrained by non-linear alternatives and services provided over alternative 

distribution technologies (including OTT, IPTV and OTT). 

272 Subscription choices are not determined solely by preferences over price and 

content. Preferences for electronic audio-visual services are a complex function 

of many aspects of the service, including the ease and convenience of the 

service and functionality (e.g. on-demand capability and interactivity). From a 

viewer's perspective, the distribution technology itself is typically unimportant: 

what matters is the viewer's experience and the content distributed. As the 

viewer's experience can be more or less the same with any technology (OTH , 

OTI, IPTV and OTT are all capable of delivering HO channels and STBs with 

features such as EPGs and PVRs are available for all these technologies), 

viewers will consider each as a close alternative for the other. 

273 Moreover, whatever the case may have been in the past in SA or in other 

countries, it is evident from the overview of the sector presented in Part B that 

today, a hypothetical monopolist of linear channels would be constrained from 

profitably implementing a SSNIP due to the widespread availability of high quality 

non-linear services, including non-linear OTT services provided over SA's rapidly 
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expanding broadband infrastructure and connected smart device ecosystem . 

This has been driven by the following significant changes in recent years. 

Large proportions of subscribers to traditional Pay TV services have 0 TT services 

over high speed broadband as a substitution option 

27 4 Due to widespread broadband infrastructure, OTT services over fixed broadband 

are already an option for 

(see Part B). As well as being consumed on mobile 

phones, tablets and PCs, OTT services can also be delivered to a TV set using 

a device similar to a STB. Meanwhile mobile broadband, currently likely to be 

used mainly for shorter forms of viewing, has very high rates of penetration 

among DStv subscribers (see Part B). At the same time, FTTH companies are 

targeting their rollouts of superfast fibre in areas where DStv penetration is high, 

in view of the potential to sell these customers electronic audio-visual services 

over IPTV and OTT (see Part B). It follows that large proportions of DStv 

subscribers are marginal in the sense of having OTT services as a viable 

alternative which would allow them to shave or cut the DTH "cord". 

Consumption of electronic audio-visual services is shifting to a variety of devices rather 

than just the TV set 

275 Whereas in the past the vast majority (if not all) of a household's electronic audio

visual consumption was viewed on a TV set, today large amounts of viewing time 

is spent on devices which offer greater convenience and customisation - in 

particular, smartphones, tablets and PCs (see Part B). For example, OTT 

services can be used both to stream long-form electronic audio-visual content to 

TV sets as well as to other devices around the home or at cafes, bars, hotels or 

friends' houses using fixed broadband connections (via WiFi), directly 

substituting for long form viewing on TV sets. The growth of such capabilities for 

OTT services, which increase their attractiveness to consumers, has forced 

traditional Pay TV broadcasters to offer similar functionality. For example, in the 

UK, BSkyB's Sky Q STB allows subscribers to view BSkyB's channels and non

linear content on devices such as smartphones, tablets and PCs around the 

home. MultiChoice offers its subscribers similar services via its DStv Explora 
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and DStv Now (further details of this are provided in Appendix 1 to these 

representations). Usage of mobile devices outside of the home for electronic 

aud io-visual viewing is also increasing, and not necessarily restricted to short 

forms of video, as Internet speeds increase and as mobile service providers are 

increasingly offering unlimited data plans or unlimited viewing of certain content. 

As indicated in Part B, telcos in SA are taking these kinds of initiatives. Usage of 

mobile devices outside of the home is therefore increasingly also a substitute for 

viewing on TV sets at home. As a consequence, there are clear trends of 

declining television usage: as illustrated in Part B, on-demand viewing and 

viewing on devices other than TV sets is predicted to dominate viewing time in 

many countries by 2020, and already those aged 16-24 and 25-44 are viewing, 

respectively, less than a quarter and less than half of their electronic audio-visual 

content on television sets (see Part B). 

Changes in electronic audio-visual content consumption patterns from linear to on

demand 

276 As explained in Part B, changes in electronic audio-visual content consumption 

patterns are occurring as consumers demonstrate a growing appetite for 

non-linear electronic audio-visual content (see Part B). This is particularly 

noticeable amongst the younger generation, who are the earliest adopters of new 

technologies and who tend to consider viewing electronic audio-visual content 

when it is shown on linear channels (rather than time-shifted or on-demand) as 

outdated and inconvenient. Since SA has a young age profile relative to other 

countries (see Figure 15 in Part B), this is an effect which is more significant for 

relevant market delineations in SA than in countries with older age profiles. 

These consumers prefer the ease and convenience of on-demand OTT services 

which allow them to view what they want, when they want, how they want; 

incorporate greater interactivity; and can be accessed quickly (via Apps) without 

significant set-up costs. 

277 All of this is putting huge pressure on Pay TV services to offer improved services 

and lower prices, and to develop their own non-linear and mixed linear/non-linear 

offerings. For example, MultiChoice has developed a non-linear OTT service 

(Showmax) and a mixed linear/non-linear OTT service (DStv Now) as a reaction 
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to the emergence of OTT competitors and the shift in consumption towards non

linear and mixed linear/non-linear OTT services. 

278 The OTT revolution is therefore fundamentally challenging and constraining 

traditional Pay TV broadcasting models. In particular, OTT services, including 

non-linear content, directly constrain what a hypothetical monopolist could 

charge for packages of linear channels over DTH. Multi-homing enables this to 

manifest not only in cord shaving, but in cord cutting, which is a significant 

concern for Pay TV services. It constrains what they can charge for their 

bouquets at the risk of being "shaved" or "cut". For example, many marginal 

subscribers to higher priced DStv bouquets are likely to view multi-homing in the 

form of an OTT service together with a cheaper DStv bouquet as a close 

substitute for the higher priced DStv bouquet on its own. 

279 As illustrated in Part B, according to MultiChoice's estimates, Netflix, which 

officially launched in SA in January 2016 already has almost 200 000 South 

African subscribers, and is in an exponential growth phase. 

280 Pay TV service providers therefore cannot raise prices or otherwise offer less 

value to subscribers when confronted with these constraints. 

281 What is more, alongside the evolution in content described above, broadcasters 

using traditional distribution technologies such as DTH are being 

disintermediated (i.e. the elimination of an intermediary in a transaction between 

two parties). For example, sports federations are finding they no longer need to 

rely on traditional broadcasters to distribute their content. With broadband 
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connections becoming ubiquitous, the development of smart TVs which can 

receive and display OTT content, and consumers increasingly viewing OTT

delivered content (both on-demand content and live video streams) on mobile 

devices (smartphones, tablets and PCs) rather than TV sets, some sports 

federations are developing their own OTT offerings which bypass traditional 

broadcasters.175 Federations are also considering the new OTT services as 

bidders for their electronic aud io-visual rights, including Internet giants such as 

Amazon, Google, Facebook and Twitter, as well as niche sports-focused OTT 

players.176 As Richard Goyder, the Chairperson of the Australian Football 

League has explained: 

"Amazon may end up being even bigger disruptors in the media and 
financial services than it does in retail. Everyone is focused on retail but 
Amazon has won the rights to show Thursday night NFL in the US, for 
example. "177 

282 Even if traditional broadcasters manage to retain the rights to broadcast 

important sports competitions exclusively over their traditional platforms (e.g. 

OTT and OTH), they are finding that they are competing more and more with 

simulcasts over OTT platforms (i.e. where the OTT rights have been retained by 

the sports league or sold separately to the OTT or DTH platform rights). This is 

already happening today, particularly where sports federations are distributing 

175 In Australia, the Australian Football League ("AFL"), in partnership with Telstra, offers the "AFL 
Live" OTT service (including live matches and rich highlights) directly to subscribers for a weekly 
or monthly fee, with the same matches being simulcast by traditional Pay and FTA broadcasters 
(Foxtel and Channel Seven, respectively). Computerworld, 18 February 2013, Telstra kicks off 
AFL season with mobile, tablet app: 
https://www.computerworld.com.au/article/454002/telstra kicks off afl season mobile tablet ap 
'QJ.; Telstra: https://www.telstra.com.au/tv-movies-music/sports-offer 

176 As discussed in Part B, Amazon has acquired the rights to live stream US National Footba ll 
League Thursday night matches globally, outbidding Twitter to do so. Amazon also recently 
outbid BSkyB for the rights to ATP Tour Tennis for five years from 2019. There is speculation 
that Amazon may bid for the EPL rights in the forthcoming auction, as well as for the AFL rights 
when they next become available. Meanwhile, Facebook has the rights to one US Major League 
Baseball match per week and bid (albeit unsuccessfully) $600 million for the IPL rights. The Age, 
13 September 2017, Could AFL broadcast rights be next for tech giants: 
http://www.theage.com.au/afl/afl-news/could-afl-broadcast-rights-be-next-for-tech-giants-
20170913-gygoh6.html 

177 The Age, 13 September 2017, Could AFL broadcast rights be next for tech giants: 
http://www.theage.com.au/afl/afl-news/could-afl-broadcast-rights-be-next-for-tech-giants-
20170913-gygoh6.html 
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live matches direct to subscribers, and will become more and more a feature of 

the electronic audio-visual services landscape. 

283 Likewise, non-sport content owners like Time Warner and Disney have the ability 

to distribute their content directly to subscribers using OTT, again 

disintermediating traditional distribution platforms. Significant examples of this 

are Time Warner's HBO Now and Boomerang OTT services, which provide OTT 

access to content previously available only on trad itional distribution platforms.178 

Disney has announced that it will be launching OTT offerings of Disney and 

ESPN content. This OTT content is in competition with and constrains the prices 

which can be charged for subscription to traditional Pay TV services. 

284 Although historic decisions of authorities in other countries should not be 

determinative for ICASA (since ICASA must engage in an assessment of the 

particular characteristics of the South African sector at the time of the Inquiry) , a 

finding that the relevant market includes non-linear services and OTT services 

would not be novel. Indeed there is a clear trend in recent decisions by 

international competition authorities finding that non-linear services, including 

OTI services, belong in the same retail market as traditional linear Pay TV 

services. 

284.1 For example, in its Movies on Pay TV Market Investigation in 2012, the 

UKCC defined a retail market for Pay TV as a whole, including SVOD 

services, whether offered by established Pay TV broadcasters or OTT 

retailers such as Netflix and LOVEFiLM (now Amazon), as well as 

traditional Pay TV channel packages.119 The UKCC gave the following 

reasons: 

"It appeared to us that, in making a decision to subscribe to 
traditional pay-TV or to continue with a traditional pay-TV 
subscription with a particular retailer, consumers would 
consider the SVOD-only products as part of the choice, in 
the same way as they considered hybrid linear/SVOO 

11s TechCrunch, 8 February 2017, HBO Now's streaming service surpasses 2 million subscribers: 
https :/ /techcrunch. com/20 17 /02/08/h bo-nows-stream i ng -service-surpasses-2-m ill ion-subscribers/; 
Turner, 7 March 2017, Turner and Warner Bros. Announce New Domestic Premium Streaming 
Service: http://www.turner.com/pressroom/turner-and-warner-bros-announce-new-domestic
premium-streaming-service 

179 UKCC, Movies on Pay TV Market Investigation, 2 August 2012, paras 4.64-4.70 
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products (such as Sky Movies) and indeed linear-only 
products. For this reason, we included SVOD-only products 
offered by traditional pay-TV retailers in the retail market 
definition. 

Turning to OTT products, we noted that Sky Movies on Now 
TV offers substantially the same content as Sky Movies on 
traditional pay TV, and that its price is similar to the 
incremental price of Sky Movies on traditional pay TV (when 
not bought with Sky Sports). Therefore, it appeared to us 
that Sky Movies on Now TV was highly relevant to our 
assessment of competition and we included it in our retail 
market definition. 

The OTT services offered by LOVEFiLM and Netflix are also 
SVOD products. On the basis of the evidence we reviewed 
(see Appendix 4.2), we concluded that the SVOD OTT 
services of LOVEFiLM and Netflix were closer competitors 
to each other than to packages of traditional pay-TV (which 
include movie channels, but also sports channels, general 
entertainment programming etc). We also noted that there 
were some significant differences between the OTT services 
of LOVEFiLM and Netflix and Sky Movies (including Sky 
Movies on Now TV), such as in relation to price, the number 
of films and the extent of FSPTW content, and we noted that, 
in due course, Now TV was expected to offer linear basic 
pay-TV channels and sports content [. . .]. However, it 
appeared to us that Sky's launch of Sky Movies as the first 
content available on Now TV was at least in part a response 
to the perceived competitive threat from LOVEFiLM and 
Netflix. Moreover, other evidence supported there being 
some competitive interaction between these services. 
Overall, we found that there was sufficient rivalry between 
the OTT services of LOVEFiLM and Netflix and traditional 
pay TV to include them in the pay-TV retail market. "180 

In Liberty Globai/Ziggo (2014), the EC recognised that traditional Pay 

TV services and services provided by independent OTT players were 

increasingly converging and that OTT services were an increasing 

threat to traditional Pay TV channels. 181 

180 UKCC, Movies on Pay TV Market Investigation, 2 August 2012, paras 4.67-4.69 
181 Commission Decision of 10 October 2014 declaring a concentration to be compatible with the 

internal market and the EEA agreement, Case M.70- Liberty Global I Ziggo, Recital 301 
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In Telefonica/DTS (2015), the Spanish competition authority, the 

CNMC, considered that independent OTT operators which distribute 

content through the Internet based on a structured and quality platform 

are part of the same market as traditional Pay TV services, especially 

on a forward-looking basis.1a2 

OTT is a significant prospective distribution technology for paid-for electronic audio

visual services 

285 Digital migration is likely to have a significant impact on Pay TV as well as FTA 

TV broadcasters. Like DTH, OTT allows for multi-channel offerings, HD channels 

and STB functionality, including EPGs and PVRs. The introduction of OTT, 

together with the substantial market opportunity for less expensive bouquets, 

have provided a platform for the successful entry and growth of a number of Pay 

TV entrants on the African continent, as detailed in Part B and Appendix 3. In 

just five years, from 2010 to 2015, in African countries which have experienced 

digital migration, subscribers on OTT out of all subscribers to OTT and DTH grew 

from 9% to 66%. As this implies, OTT subscribers now exceed DTH subscribers 

in African countries where OTT is available. The same potential exists for Pay 

TV on OTT in SA. As detailed in Part D, ICASA has assigned the frequencies 

originally intended for a second mobile TV multiplex to a third OTT multiplex to 

be allocated on the basis of 45% of the capacity to one or more Pay TV licensees 

and 55% to one or more commercial FTA TV licensees. There is also the 

potential in the future for further Pay TV licensees on further multiplexes. Since, 

subscribers have little reason to view services provided on the OTT platform as 

different from services on the DTH platform, there is no reason to exclude Pay 

TV services on OTT from the relevant retail market. 

182 Te/ef6nica/DTS, C/0612/14, Second Phase Report, CNMC, para 137: 
https://www.cnmc.es/sites/defauiVfiles/755700 11.pdf 
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Conclusion 

286 In conclusion, if ever in the past it made sense to define markets narrowly around 

certa in distribution technologies or around linear channels, it no longer does. The 

relevant market is agnostic regarding distribution technologies, and clearly 

includes non-linear formats together with traditional linear channels. OTT is a 

clear constraint on linear services offered over traditional technologies such as 

DTH, and OTT is a further significant prospective constraint. 

Content is evolving and the terms "premium", "must have" and "essential" do not 

provide a basis for relevant market definitions 

287 As explained above, market definition is concerned with identifying the effective 

constraints on a focal product until a group of products (or capacities to produce) 

is found which a hypothetical monopolist could exploit without fear of significant 

losses of sales to products outside the group such that a small price rise would 

be rendered unprofitable. 

288 Historical ly, in discussions of the broadcasting sector, the terms "premium", 

"must have" and "essential" have often been applied to certain types of content, 

particularly the latest blockbuster (especially Hollywood) movies in the first 

subscription Pay TV window (FSPTW) and live coverage of popular sports. While 

these terms might superficially appear to denote products which lack effective 

constraints, they are imprecise and frequently inaccurate descriptors and are not 

suitable as a basis for the delineation of relevant markets. 

289 "Premium" is extremely vague in meaning. MultiChoice has previously submitted 

to ICASA that the best definition of "premium" content is content which attracts a 

higher price for content owners relative to other content of the same genre. 

However, there is no clear and objective means of determining whether any 

content with in a particular genre is premium (in this sense). Moreover, what is 

considered premium is not static, since the relative quality and desirability of 

content changes over time and hence so do the prices which content can attract. 
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290 Even if agreement could be reached on which content or services are "premium" 

and which are not, this description does not address the fundamental market 

definition question, which is whether there are sufficient constraints on a 

hypothetical monopolist of the content or services in question to preclude it from 

profitably imposing a SSNIP. For example, if "premium" were defined by 

reference to price, price differences alone do not necessarily imply different 

markets (a point made earlier on in this Part). Moreover, as explained below, the 

relevant retail market in the context of the South African electronic audio-visual 

services sector includes services sold at different price points. Therefore, there 

is neither a relevant retail market for high priced electronic audio-visual services 

nor for "premium" electronic audio-visual services. 

291 "Must have" and "essential" are also vague terms, and have been over-used both 

in debates over Pay TV content and elsewhere. It has become commonplace in 

competition proceedings for legal advisors to characterise anything their client 

wants from its competitor as "must have" or "essential", regard less of whether 

their client can compete effectively without it, since as soon as something is 

described as "must have" or "essential" it becomes axiomatic that without it rivals 

will be foreclosed. 

292 In any event, in recent years the importance of content which has traditionally 

been labelled as "premium" or "must have" has declined due to a proliferation of 

high quality, varied international and local content which is attractive to viewers 

(see Part B). For example, drama and reality series (international and local) are 

now as sought after by viewers, if not more sought after than movies. At the same 

time, there is more and more high quality and popular sports content available. 

It follows that defining markets around FSPTW movies from the major Hollywood 

studios and particular sports events is outdated - preferences have evolved 

considerably in recent years and if these narrow types of content were once the 

basis of building subscriptions, they no longer are. 

293 Internationally, the UKCC noted, as early as 2012, that OTT players such as 

Netflix and LOVEFiLM (now Amazon) were acquiring the rights to compelling 

content outside of the content produced by the major Hollywood studios, as well 

as rights to movies from the major studios outside of the FSPTW, and competing 
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successfully with traditional "premium" Pay TV movie channels. As Laura 

Carstensen, the Chairperson of the UKCC's Movies on Pay TV Market 

Investigation panel observed: 

"We have seen significant change in pay-TV movie services in the 
course of our inquiry and have considered the implications of these 
developments carefully in reaching our final views. It is clear that 
consumers now have a much greater choice than they had a couple of 
years ago when our investigation began. LOVEFiLM and Netflix are 
proving attractive to many consumers, which reinforces our view that 
consumers care about range and price as well as having access to the 
recent content of major studios [. . .]. "183 

294 Accordingly, the UKCC declined to define a retail market containing only Sky 

Movies (the focal product) and instead found all Pay TV retailing to be the 

relevant market. 

295 The growth in content retailed by OTT providers has continued apace since 2012, 

reinforcing this conclusion. Indeed, Netflix is now one of the biggest buyers of 

content in the world, spending around $6 billion (R84 billion) on content in 2017 

and planning to spend up to $8 billion (R112 billion) in 2018, supplying this to 

more than 109 million subscribers globally.184 

296 As explained in Part B, the changes in consumption patterns are most marked 

amongst younger generations, who represent the future, but the changes are 

also happening across all generations. These changes increase the extent of 

retail competition between content traditionally described as "premium" (e.g. 

FSPTW movies from the major Hollywood studios) and services consisting of 

movies of all vintages, series and, in particular, local content. 

183 UKCC, 2 August 2012, CC Confirms Views in Pay-TV Movies, Competition Commission Press 
Release: http://webarchive. nationalarchives.gov. uk/20 1404021457 41 /http://www.competition
comm iss ion. org. uk/media-centre/latest-news/20 12/ Aug/cc-confirms-views-i n-pay-tv-movies 

184 CNBC, 16 October 2017, Netflix just tacked on another $1 billion to its content budget for next 
year: https:/ /www. en be. com/2017 /1 0/16/netflix-earning s-how-much-is-netflix-spending-on
content.html; The Sydney Morning Herald, 7 October 2017, Why Netflix has to raise prices: 
http://www.smh.eom.au/business/media-and-marketing/why-netflix-has-to-raise-prices-20171 006-
gyvo7b.html; The New York Times, 16 October 2017, Netflix says it will send up to $8 billion on 
content next year: https://www. nytimes.com/2017 /1 0/16/business/media/netflix-earnings. html 
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297 As also detailed in Part B, the evolution in content extends beyond movies and 

series to sports content. In cricket, for example, new formats and new 

competitions (such as the Indian Premier League and, in Australia, the Big Bash 

League - both Twenty20 competitions) have emerged from nowhere to rival 

more traditional test and one-day international 50-over competitions for audience 

pulling power (and to sometimes steal audiences from them), allowing 

broadcasters which previously lacked sports content to acquire such content, 

initially very cheaply, and to build it into a lucrative asset. 185 Similarly, in SA and 

Australia, local soccer competitions have emerged from the shadow of the EPL 

into compelling content capable of drawing large viewing audiences, through 

strategic planning and investment by the broadcasters and the sports 

federations. These developments demonstrate that sports content traditionally 

described as "premium" now faces a wide range of competing sports content, 

such that the former on its own could not be considered to form a relevant market. 

Moreover, the fact that new sports content can be developed out of nowhere in 

a relatively short period of time indicates that the constraints on retail packages 

containing existing sports content are wider still, including sports that are 

currently undeveloped. 

Retail market contains all content genres 

298 Even if no particular content is regarded as "premium" or "must have", it might 

be asked whether relevant markets are defined around individual content genres 

such that movies, sports, popular series, etc., form separate relevant markets. 

There are a number of reasons why it would be inappropriate to define separate 

relevant markets for different content genres. Instead, all content genres should 

be considered part of the same retail market. 

185 For example, in relation to the BBL and Australia's Channel Ten network: The Roar, 1 December 
201 6, Why Channel Ten deserves credit for BBL success: 
http://www. theroar.com.au/201 6/12/01/channel-ten-deserves-credit-bbl-success/; The Daily 
Telegraph, 6 December 2016, Channel 10 to fight rival in order to retain cricket's gold nugget
the Big Bash League: http://www.dailytelegraph.com.au/sport/crickeUchannel-1 0-to-fight-rival-in
order-to-retain-crickets-gold-nugget-the-big-bash-league/news-
storv/91 5b7 4a87d9e4273725229a7faee5f94; News Corp Australia Network, 10 January 2016, 
How Ten's Big Bash League breathed new life into a sport often seen as being behind the times: 
http://www. news. com. au/entertain me nUtv /how-tens-big-bash-league-breathed-n ew-1 ife-i nto-a
sport-often -seen-as-being-behind-the-times/ news-story/ 5 f9 7 d 363cfd 9 b88f99 941 e 3a4a 0 8c5ea 
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Subscribers are typically households, not individuals, and seek variety 

299 The typical subscriber is a household, not an individual. An important 

consideration in the choice of a package or combination of audio-visual services 

is the ability to satisfy the various preferences and interests within the household. 

Therefore, variety of content across a range of genres is a key element of the 

attractiveness of a package, although household preferences for each genre will 

vary and not all genres wil l be required by every household. 

300 For this reason, households tend not to be focused on one particular content 

genre. While one member of a household may have a preference for sport 

(usually along with a preference for other genres too), other members of the 

household may have preferences for other genres (such as local content, movies 

or children's programming) and place little or no value on sport. The household 

will weigh up packages containing different content genres, balancing the 

preferences of the household members. Packages containing different content 

genres are therefore substitutable. 

301 This implies that there is a broad retail market encompassing all content genres, 

not separate markets for packages that contain, for example, movies or sports 

content. 

Subscribers are heterogeneous in their content preferences, and packages contain 

many genres 

302 Consumers are heterogeneous in their content preferences, and subscribers to 

a particular package are in reality a collection of households with very different 

preferences. This consideration is highly relevant when the next best alternative 

to a given package (the focal product) is considered, since this is what 

determines the set of substitutes for the package. Amongst subscribers to a 

package with PSL content, some would respond to an increase in the price of 

this package by switching to one containing other sports coverage, some would 

take a package with movies, while others would go to packages with strong local 

content. Thus, in response to a price increase, demand would divert to many 

alternatives with different content, drawing all of these into the relevant market. 
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303 Furthermore, electronic audio-visual packages contain a variety of content 

genres, and subscriptions to the same package are influenced by different 

elements of this selection. For example, a subscriber with little or no preference 

for sports may nonetheless subscribe to a package which includes sports simply 

because that package includes attractive content in genres they desire, such as 

local content or general entertainment. In response to an increase in the price 

of the package, this subscriber might be expected to switch to a package without 

sport content, whereas another subscriber who was particularly attracted by the 

sports might prefer an alternative which includes sports. 

304 

305 To conclude, household behaviour and evidence on subscription choices support 

a definition of the relevant retail market around all content genres rather than 

individual content genres. 
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Services sold at different price points are part of same retail market 

306 The relevant market also includes services sold at all different price points. The 

logic behind this can be explained as follows. If the price of a mid-market 

package increases, subscribers to the package will divert in different ways. 

Some consumers, with a high willingness to pay for content, will trade up to a 

higher-priced package containing more content, or content which costs more to 

acquire, now that the price differential between the two has decreased . 

Consumers with a lower willingness to pay for more content, or tighter budgets, 

will trade down to a lower-priced package, accepting some reduction in content 

rather than pay the increased price for their original bundle. Thus, substitution 

can take place to both higher- and lower-priced packages, bringing these into the 

same relevant market. 

307 In MultiChoice's experience, consumers view different DStv bouquets at different 

price points and containing different amounts of content as close substitutes 

offering comparable value for money, and frequently switch between them .• 

-
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308 

309 A change in content offerings will have similar effects. If a mid-priced package 

boosts its content offering, this will induce both upgrading by some subscribers 

who are now willing to pay the higher price to obtain the additional content, and 

some trading down by others, who now regard the improved mid-priced package 

as better value than their current service. 

310 Considering this behaviour in the context of the hypothetical monopolist (or 

SSNIP) methodology set out above, the impact on market definition is as follows. 

A hypothetical monopolist of the mid-priced package finds that it cannot profitably 

raise its price without also controlling the higher and lower-priced packages on 

either side and raising their prices too. But raising those prices will induce 
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diversion from those packages to the next higher and next lower priced 

packages. Hence, the higher and lower priced packages are brought into the 

relevant market. In this way a sequence of substitution effects between higher 

and lower priced packages bring services sold at a wide range of prices, and 

containing differing amounts of content, into a single relevant market. 

311 There is international precedent for a retail market definition which includes 

electronic audio-visual services sold at a range of prices. In the UK Movies on 

Pay TV Investigation, the UKCC defined a broad retail market encompassing all 

Pay TV: 

"In our view, for the purposes of our inquiry, the correct frame of 
reference for our analysis of retail competition needed to be wider than 
just [the Sky Movies channels] because consumers' subscription 
decisions are affected by other elements of pay-TV packages (including 
at least basic pay-TV and sports pay-TV products), and competition for 
subscribers is across all these elements. "186 

312 The UK electronic audio-visual sector at the time contained many different 

packages sold at a wide range of prices. However, the UKCC did not regard 

wide price differentials as an obstacle to including all paid for products in the 

same relevant market. 

The relevant retail market also includes all free electronic audio-visual services 

313 MultiChoice further submits that there are good reasons and strong evidence to 

support a broader retail market, including the primary constraint on paid-for 

services which comes from FTA broadcasters, as well as the growing constraint 

from free OTT services. These free alternatives are particularly important for 

marginal subscribers. In other words, MultiChoice believes that the relevant 

retail market contains all electronic audio-visual services. 

314 This section will demonstrate the following: 

314.1 First, FTA TV and Pay TV services are in fundamental competition for 

viewers. 

186 UKCC, Movies on Pay TV Market Investigation, 2 August 201 2, para 4.11 8 
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314.2 Second, significant characteristics of the South African electronic 

audio-visual sector (the strong preferences of South African viewers for 

local content, the extensive amount of local and international sport 

broadcast on FTA, and OOH viewing (of sports content in particular), 

mean that FTA TV is a particularly strong constraint on Pay TV services 

in this country 

314.3 Third , developments in FTA distribution technologies are further 

enhancing the appeal and constraint which FTA TV represents for Pay 

TV: DTI and DTH platforms today offer FTA broadcasters a multi

channel and HD environment which allows for a considerably more 

varied and richer electronic audio-visual experience which is even 

more clearly substitutable for Pay TV offerings. 

314.4 Finally, free online content accessed over OTT platforms (including 

pirated content) adds a further, and growing, constraint on traditional 

Pay TV. 

315 The importance of FTA TV and free OTT content as a constraint on traditional 

Pay TV is strongest for the cheapest subscription offerings, which are closest in 

terms of price and quality to the free alternatives. However, the free alternatives 

are also relevant as constraints on a hypothetical monopolist of higher-priced 

traditional Pay TV offerings. This is both as -

315.1 a direct constraint, since some marginal subscribers to higher-priced 

offerings will consider FTA TV and free OTT content as a substitute 

(alone or together with paid for OTT services) , for either a part of the 

traditional Pay TV service (for cord-shavers), or for the whole service 

(leading to cord-cutting and cord-nevers), given relative prices and 

values; and 

315.2 an indirect constraint through a chain of substitution: although FTA TV 

constrains lower-paid traditional Pay TV services most directly, those 

lower-priced services in turn constrain higher-priced services. At the 

same time, higher-priced traditional Pay TV services are also being 

constrained by OTT services. Accordingly, FTA TV contributes 
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indirectly (as well as directly) to the aggregate constraints on a 

hypothetical monopolist of higher-priced services. 

Free electronic audio-visual services (FTA TV and OTT) and paid-for services are in 

fundamental competition for viewers 

316 The first choice consumers make when deciding whether to subscribe to paid-for 

services is whether their viewing requirements are adequately satisfied by free 

services (FTA TV as well as free OTT services) and other alternatives (e.g. OOH 

viewing). In order to attract and retain subscribers, paid-for services must offer 

content, convenience and functionality which goes beyond what is available for 

free and which subscribers are willing to pay for. All else equal, therefore, the 

higher the quality, variety, convenience and functionality of the content which is 

avai lable for free, the less appealing it wi ll be for a consumer to pay for electronic 

audio-visual services (and vice versa: the greater the quality, variety, functionality 

and convenience offered by paid-for services, the less appealing will be reliance 

on free services alone). This is obvious, but can also be presented in a more 

formal way as in the box below. 

Box 1: Substitutability between paid-for and free electronic audio-visual 
services 

The constraint exercised by free electronic audio-visual services on the demand for paid-for electronic audio-
visual services may be demonstrated by way of a stylised example.187 Initially, one assumes that there is 
one free service and one paid-for service, each of which broadcasts over the same three-hour period in a 
day, showing three programmes each of an hour's duration. The Figure below shows the value of the content 
provided by each service to a representative viewer, which represents their maximum willingness to pay for 
this content. 

Figure 45: Value of content to viewer by service: Single free service 

Willingness to pay for content 

Hour1 Hour2 Hour3 

Free service R80 R110 R130 

Paid-for service R110 R90 R200 

Absent the free service, the viewer would be willing to pay up to R400 for the paid-for service, as this is the 
combined value to the viewer of the content it offers. 

In the presence of the free service, the viewer's willingness to pay for the paid-for service changes, as they 
can obtain the value provided by the free service without making any payment. First, notice that in hour 2 
the free service offers content which the viewer prefers to that of the paid-for service in the same hour. Thus 

187 Bruce M. Owen, and Steven S. Wildman, 1992, Video Economics, Harvard University Press, 
pgs101 -106 
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the viewer would not watch the paid-for service in hour 2, even if they were to subscribe to it. They therefore 
place no value at all on the paid-for service in relation to that hour. 

If the viewer subscribed to the paid-for service they would watch it only in hours 1 and 3. In those hours they 
would gain an incremental value over the free content of R30 and R70 respectively: given that they could 
receive content which is of some value to the viewer for free, their willingness to pay is given by the difference 
between this amount and their valuation of the content on the paid-for service. Hence, in the presence of the 
free service the viewer would be willing to pay up to R 1 00 for the paid-for service. 

Comparing the two amounts, competition from the free service reduces the viewer's willingness to pay for 
the paid-for service from R400 to R1 00. It is clear, therefore, that the existence of free services represents a 
competitive constraint on the prices that can be charged for paid-for services. 

The existence of additional free services, for a given quality of content on the paid-for service, increases the 
likelihood that the viewer will value some free content more highly than the content available on the paid-for 
service. It is also likely to reduce some of the incremental values since, even when the viewer watches the 
paid-for service, the (free) next best alternative may be more valuable to the viewer. As a result, increasing 
the number of free services will further diminish the amount that can be charged for a paid-for service. The 
Figure below adds the viewer's willingness to pay for each hour of a second free service. 

Figure 46: Value of content to viewer by service: Two free services 

Willingness to pay for content 

Hour1 Hour2 Hour3 

Free service 1 R80 R110 R130 

Free service 2 R130 R80 R150 

Paid-for service R110 R90 R200 

Now, the viewer prefers programmes on the free services in both hours 1 and 2. Subscribing to the paid-for 
service would add value to the viewer only in hour 3. Moreover, the viewer's next best alternative for this 
hour is now the content available on free service 2, reducing the incremental value of the paid-for service to 
R50. The addition of a second free service has, therefore, reduced even further the price the viewer would 
be willing to pay for the paid-for service from R 100 to R50. 

The impact of additional free services is particularly relevant given the substantial increase in the number of 
FTA channels available in SA, following the launch of FTA DTH services on OpenView and OTT, as well as 
the growing amount and quality of free content available via OTT services. 

The implications which arise from this standard analysis are straightforward: 

• The availability of free services diminishes viewers' willingness to pay for paid-for services (and 
thereby the prices which retailers can charge for paid-for services); 

• Content on free services does not need to be a particularly close substitute for the content provided 
on the paid-for service, in the sense of having a similar value, in order forth is significantly to constrain 
the prices a paid-for retailer can charge for its service; 

• The greater the number of free services (e.g. the greater the number of FT A television channels or 
the greater the number of options in terms of free online services), the more likely it is that viewers 
will be able to satisfy an increasing amount of their desired viewing with free content, hence the 
lower will be their willingness to pay for paid-for services; and 

• An improvement in the quality of free services will reduce viewers' willingness to pay for paid-for 
services. Again, an improvement in the quality of free services increases the likelihood that viewers 
will be able to satisfy an increasing amount of their desired viewing with free content. 
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317 There is consequently intense competition for viewers ("eyeballs") between 

paid-for services and free services.166 Free services are typically funded through 

the sale of advertising airtime, which earns revenues which increase with the 

number of viewers. These services therefore rely on attracting large audiences 

to their services, and they are willing to invest significant amounts in content in 

order to achieve this. 169 To be clear, the free services competing for viewers' 

eyeballs are not just FTA TV broadcasters, but, increasingly, BigTech global 

giants with advertising-based business models such as YouTube, Facebook and 

Snapchat, as discussed further below. 

318 Consistent with this, FTA TV broadcasters see themselves as competing with 

Pay TV broadcasters and frequently voice concern over the impact of Pay TV on 

their audiences and advertising revenues. For example, in its response to 

ICASA's 2016 questionnaire, e.tv claims that "the FTA sector [ ... ] is facing 

significant threats [. . .] due to the prominence of the pay-TV sector'. e. tv also 

refers to lower-end subscription packages as likely to be constrained by FTA 

offerings: 

"There is significant competition between FTA channel producers and 
pay-TV channel producers for advertising. 

While pay-TV channels may reach higher LSMs, which is attractive for 
high-end advertisers (Hermes or Louis Vuitton for example), the 
majority of advertisers (such as Pick 'n Pay, Shoprite Checkers, 
Edgars, or takeaway franchises) want to access as many viewers as 
possible. [. . .] 

There has also been some switching away from analogue terrestrial 
broadcasting towards the lower-cost pay-TV digital satellite bouquets 
(such as DStv's Easyview). 

166 Paid-for electronic audio-visual service providers are also in competition with other alternatives for 
viewing electronic audio-visual content (e.g. pre-recorded content such as DVDs) 

169 Competition between providers of paid-for and free services takes place on several fronts. In 
addition to competing for viewers, providers of paid-for and free services compete for advertising 
revenue (which is linked to eyeballs) and for content (which attracts those eyeballs) 
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While it is difficult to calibrate the degree of substitutability between 
these groups of channels, the price I quality offering of the lower-end 
pay-TV packages is likely to be constrained by the FTA offering, and 
vice versa. "190 

319 Equally, Pay TV services are acutely aware of the interaction between paid-for 

and free electronic audio-visual services. MultiChoice, for example, pays close 

attention to the content available on FTA TV as well as FTA TV functionality, and 

its main aim is to provide superior content and functionality to increase the 

wi llingness of consumers to pay for subscriptions. An example of the competitive 

interaction between Pay TV and FTA TV services is MultiChoice's response to 

OpenView, which included an increase in channels for the lower-priced DStv 

bouquets, as detailed in Part D. 

320 Competition and regulatory authorities internationally have acknowledged the 

competitive interaction between paid-for and free electronic audio-visual 

services. The existence of a competitive constraint from FT A TV has been long 

recognised. 191 

321 For example, the UK Monopolies and Mergers Commission (forerunner of the 

UKCC) stated in 1999, in a case concerning Pay TV provider BSkyB: 

"We agree that there is a degree of price constraint [from FTA 
television] - people have to be persuaded that pay TV is worth buying 
at all. "192 

190 e.tv (201 3), Presentation on Draft ECA and ICASA Amendment Bills, Presentation to the 
Parliamentary Portfolio Committee on Communications on the Electronic Communications 
Amendment Bill, October 2013. In this presentation e.tv argued that s60 of the EGA, titled 
"Restriction on subscription broadcasting services", was created to place restrictions on Pay TV in 
recognition of the competitive interaction between Pay TV and FTA services and a political desire 
to protect FTA broadcasters. The presentation also states (slide 9): "Pay TV is growing 
aggressively at the expense of FTA leading to aud ience decline on FTA broadcasters"; and (slide 
19): "SA is at a critical juncture- the continued viability of free TV is under severe threat" 

191 MultiChoice notes that a number of the international decisions that have found FTA services to be 
in a separate market from subscription services have been based on observations of differences 
in business models or differences in product characteristics, without giving due consideration to 
whether free services constrain subscription services 

192 Monopolies and Mergers Commission, British Broadcasting Group pte and Manchester United 
PLC, A report on the proposed merger, Cm 4305, April 1999, para 2.38 
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322 Subsequently in BSkyBIITV the UKCC went further and defined a relevant retail 

market for "all-TV" including FTA services as well as non-linear VOD services, 

stating: 

"Our view, based on the evidence[. . .], is that FTA and pay services 
compete with one another within a market for 'all-TV', which includes 
VoO. "193 

323 Although it did not include FTA television services within the relevant retai l 

market, in the Movies on Pay TV Market Investigation, the UKCC referred to FTA 

as an "out of market constraint" which should also be taken into account in the 

competitive assessment. The UKCC stated: 

"whilst we accepted that the pay-TV retail market was affected by FTA 
TV, we were not persuaded that FT A TV should be included in the same 
market as retail pay TV. Therefore, it appeared to us that [. . .] FTA TV 
should be considered as 'out-of-market constraints', ie factors which 
are outside the market but which we nevertheless take into account in 
our assessment of competition. "194 

324 As the UKCC acknowledges, it is not the case that everything that is "outside" 

the relevant market as defined using the SSNIP test has no effect whatsoever in 

constraining behaviour. The SSNIP test determines a unique cut-off point 

between constraints that are "in" the market and those that are just "outside" it, 

but in reality there is a sliding scale of constraints and it is not appropriate simply 

to define a market and then ignore everything else. 

325 In any case, the relevant retail market in SA must be determined by examining 

competitive constraints in this country, not by copying conclusions reached in 

other jurisdictions where consumer preferences are different from those of South 

African households. As explained below, FTA TV in SA is a particularly strong 

constraint on Pay TV services. 

193 UKCC, Acquisition by British Sky Broadcasting Group pic of 17.9 percent of the shares in /TV pic, 
Report, 14 December 2007, para 4.30 

194 UKCC, Movies on Pay TV Market Investigation, 2 August 2012, para 4.18 
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FTA TV is a particularly strong constraint on Pay TV in SA 

326 As explained in Part B, South African viewers have particularly strong 

preferences for high quality local content (see Part B). This stems from the 

language and cultural differences of South Africans compared to viewers in other 

jurisdictions. As a result, international content does not always have as broad an 

appeal in SA as it may have in other jurisdictions, and it is local content (produced 

in SA and the rest of Africa) which is important in the viewing and subscription 

decisions of South African households. Indeed, as illustrated in Part B, the 

programmes most viewed in SA, including by DStv subscribers (i.e. those that 

subscribe to packages with considerable international content) are local: every 

single one of the top 20 most watched programmes by DStv subscribers are local 

programmes. 

327 At the same time, as set out in further detail in Part B, another important 

characteristic of the SA electronic audio-visual sector is the high quality and 

variety of local content offered by FTA TV channels across a range of genres. 

327.1 FTA TV in SA contains large amounts of high quality and popular local 

non-sport content, including movies, series, soap operas, reality TV, 

talk shows, variety shows and sitcorns, as well as news and other 

general entertainment programming. 

327.2 FTA TV in SA also broadcasts an extensive amount of local and 

international sport. As set out in detail in Part B, there are three main 

sources for this sport content: the listing of national sports events, rights 

acquisition from sports federations without the benefit of listing, and the 

sub-licensing of sports events from SuperSport or other broadcasters, 

such as Kwese and Siyaya (see Part B and Appendix 4 for further 

details). 
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328 The constraint on Pay TV services of FTA TV is strengthened by the extent of 

OOH viewing in SA (of sports content in particular) . Viewing of aud io-visual 

content is very much a social event, and many potential subscribers will consider 

a combination of FTA TV, together with OOH viewing, as providing a complete 

alternative. As presented in Part B, 

329 These three features work together, with the effect that a hypothetical monopolist 

of Pay TV services would be constrained from profitably implementing a SSNIP 

by the strong alternative that FTA TV in combination with OOH viewing represent 

for marginal subscribers. 

Developments in FTA distribution technologies are further enhancing the appeal and 

constraint which FTA represents 

330 With the growth of OTT and DTH platforms, both of which provide FTA TV with 

multi-channel environments and the abi lity to offer services and functionality 

comparable to Pay TV (e.g. HD channels, PVRs, EPGs, etc.), competition from 

FTA TV, which is already significant, is intensifying. FTA TV therefore represents 

an even stronger constraint on a hypothetical monopolist of Pay TV than in the 

past. 

331 As described in Part B, OpenView broadcasts a number of FTA channels, 

including six e.tv channels, and has experienced significant growth, with more 

than 1 million activated decoders (see Part B). The constraint from FTA TV is 

therefore already significant due to the availability of FTA TV over DTH. 

332 This constraint will grow following the completion of digital migration in December 

2018 with the widespread availability of the multi-channel OTT environment. As 

explained in Part B, OTT is likely to have a significant impact on the quality, 

variety and functionality of FTA TV, eliminating many of the traditional 

differentiators of Pay TV. OTT launched in SA in early 2016, and although it is 

still in its infancy, there are at least ten FTA channels being offered by the SABC 

and e. tv, including an HD channel by e. tv. 
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Free online content adds a further, and growing, constraint on Pay TV services 

333 Many consumers are increasingly finding that their electronic audio-visual 

content needs can be satisfied very cheaply- indeed, without subscription to any 

paid-for services. Complementing FTA TV is a growing selection of audio-visual 

content available for free online via OTT services. This includes linear and catch

up services of FTA broadcasters (South African and international), free audio

visual services provided by the advertising-funded BigTech giants 

(Google/YouTube, Facebook, Twitter and Snapchat) , pirated and gee-blocked 

audio-visual content, and audio-visual content on free online services provided 

by newspapers and other media organisations (South African and international) . 

334 The BigTech advertising-based business models such as Google/YouTube, 

Facebook, Twitter and Snapchat have massive global user bases giving them 

the financial resources and influence to secure global audio-visual rights, 

foreclosing smaller regional or national broadcasters from obtaining those rights. 

This is already happening. As detailed in Part B: 

334.1 Google owns the social media platform YouTube, which is the largest 

portal of user-generated video content in the world , and supports 

content development by content producers. 

334.2 

334.3 

334.4 

Facebook is already offering streaming of audio-visual content through 

Facebook Watch , which provides access to series and live sports. 

Snapchat, has launched SnapTV and has already reached content 

deals with major content providers. 

Facebook and Snapchat now generate nearly as many daily video 

views as YouTube. 

335 As evidenced in Part B, South Africans are also taking advantage of pirate 

streaming sites which are of increasingly high quality, offer user interfaces and 

experiences comparable to legitimate subscription services (so much so that 

consumers often do not rea lise that they are paying for what may be illegal 

services), and contain sign ificant series, movies and live sports content. South 
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Africans are increasingly adept at using these sites, as well as VPNs to access 

geo-blocked content from sites in other countries, thereby bypassing local 

broadcasters such as MultiChoice which have the South African rights to the 

content.195 

336 As detailed in Part B, a significant shift is occurring in viewing time towards all of 

these kinds of OTT services. The free audio-visual content available online 

includes a wide range of genres including series and even full movies, live sports, 

documentaries, children's programming, general entertainment and news, as 

well as the large and increasing range of "user-generated" content on YouTube 

and similar social media sites. 

337 The availability of large amounts of electronic audio-visual content for free over 

the Internet is an important development, with huge significance for market 

definition, since consumers can now access attractive content without any 

subscription. Just as with FTA TV, the higher the quality of free online content, 

the lower consumers' wi llingness to pay for paid services. Free online content is 

an important growing constraint on paid-for electronic audio-visual services. 

Moreover, online content appeals particularly to younger users who have never 

subscribed to Pay TV and who represent the future marketplace. 

338 The challenges which these developments present to traditional broadcasters 

are made clear in the following quote from a forward-looking symposium held by 

Ofcom more than ten years ago: 

"The problem is that the business model that supports broadcast is 
based on its ability to attract and hold mass audiences. Once audiences 
become fragmented, the commercia/logic changes. And, to compound 
the difficulty, new technologies have emerged such as Personal Video 
Recorders (PVRs), which record onto hard drives rather than tape and 
are much easier to programme. They're enabling viewers to determine 
their own viewing schedules and - more significantly - to avoid 
advertisements. 

Note that when I say that broadcast TV is declining, I am not saying 
that it will disappear. That's what the computer scientist John Seely 
Brown calls 'endism', and it's not the way ecologists think. Broadcast 

195 An example of just one of many sites explaining how to use VPNs to access geoblocked content 
(including Netflix services in the US containing content that Netflix lacks the South Africa rights for) 
is: http://www.flexitsouthafrica.com/. 
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will continue to exist, for the simple and very good reason that some 
things are best covered using a few-to-many technology. Only a 
broadcast model can deal with something such as a World Cup final or 
news of a major terrorist attack - when the attention of the world is 
focused on a single event or a single place. But broadcast will lose its 
dominant position in the ecosystem, and that is the change that I think 
will have really profound consequences for us all. 

What will replace it? Simple: the ubiquitous internet. "196 

Further evidence of broad market including all paid-for and free electronic 

audio-visual services 

339 The overall effect of the constraints on traditional Pay TV from the dramatic OTT 

developments and strong FTA TV in SA can also be seen in the significant falls 

in quality-adjusted prices for DStv bouquets over recent years. 

340 As presented in Part D, while bouquet prices in real (inflation adjusted) terms 

have remained largely unchanged (or, in the case of the cheaper bouquets, have 

fallen) there have been significant increases in the number of channels included 

within the bouquets, delivering greater overall value for subscribers. Moreover, 

new bouquets have been launched to attract subscribers particularly prone to 

choosing FTA or OTT services. While the channel additions have been ongoing, 

a particularly notable development occurred during the 2014 financial year, when 

MultiChoice increased the number of channels available in its lower-priced 

bouquets by around 50% without any price increases, and also launched two 

new bouquets (Family and Extra (now branded as Compact Plus)). 

341 At the same time, as also set out in Part D, MultiChoice's investment in content 

has escalated by far in excess of subscription prices, and 

MultiChoice has also invested heavily in the quality and functionality of the DStv 

offerings, including HD channels, catch-up services, the subscriber management 

system and MultiChoice's customer interface. In large part these investments 

have been with a view to convincing more and more consumers to pay for 

electronic audio-visual content rather than rely on what they can get for free. As 

such, the quality-adjusted prices of the DStv bouquets have decreased 

196 Naughton, 2006, Our changing media ecosystem, in Section 1: Trends and Challenges in 
Communications, the Next Decade, Ofcom, November 2006, p45 
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substantially and consumers today are benefitting from substantially increased 

value. This is not consistent with a narrow market delineation around Pay TV 

services. 

342 MultiChoice has also developed a number of its own on-demand OTT services, 

including DStv BoxOffice, DStv Now and Showmax, as direct responses to the 

threat to MultiChoice's subscriber base and revenues from dedicated OTT rivals 

such as Netflix and Amazon. 

343 These investments and quality enhancements without corresponding price 

increases are all clear effects of the constra ints faced by Pay TV such as 

MultiChoice from the OTT and FTA developments described in detail in Part B. 

No basis for ICASA's identification of retail markets for "premium" and "basic" 

subscription television channels 

344 There are some clear flaws in the Discussion Document's approach to market 

definition, which are contrary to the principles set out in the first section of this 

Part. 

345 First, and most fundamentally, the market definition analysis in the Discussion 

Document is limited to opinions and assumptions, together with (mostly old) 

European legal precedents. As explained above, ICASA's assessment of 

relevant markets should be grounded in the reality of the SA electronic audio

visual sector at the time of this Inquiry, rather than historic assessments by 

authorities in other countries of sectors which may have had very different 

characteristics to those evident in SA now. This is of particular importance given 

that the South African electronic audio-visual sector is experiencing dramatic 

disruption due to new technologies and content which bring enhancements in 

quality and convenience for consumers. These represent significant constraints 

on audio-visual services supplied using traditional technologies. At the same 

time, particular South African characteristics (including a generally youthful 

population, strong preferences for local content and high quality FTA TV) require 

a greater openness to finding broad relevant markets than in other countries. 
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346 The Discussion Document's consideration of re levant markets is also largely 

devoid of any evidence. Moreover, where evidence has been provided to ICASA, 

the Discussion Document ignores it: For example, the Discussion Document 

does not appear to take into account in its analysis the evidence provided by 

MultiChoice and e. tv (in their response to the Questionnaire) regarding who they 

view their competitors to be. 

347 The Discussion Document also appears at times to "put the cart before the 

horse", by defining markets around the products where it believes there to be 

market power. For example, the Discussion Document asserts that "[m]arket 

definition is the process of identifying sources of competition that are likely to 

constrain, minimise or discourage the exercise of market power and its impact in 

the market by a firm producing a particular good or service". 197 As explained 

above, the hypothetical monopolist test asks whether a hypothetical monopolist 

is so unconstrained that it could profitably impose a SSNIP, not whether a 

particular firm is unable to exercise market power. 

348 More generally, the Discussion Document's references to "market power" within 

its section on "Approach to market definition" (see paragraph 5.2.4 in particular) 

are both confusing and troubling. It is difficult to escape the impression that 

ICASA presumes that there is market power in Pay TV broadcasting (the focal 

product ICASA is investigating) and is using the market definition exercise to 

reinforce that presumption, rather than to define the relevant market objectively, 

free of pre-conceptions. 

349 In the following sub-sections MultiChoice explains that the Discussion 

Document's contemplated retail markets are not relevant markets for the 

purposes of this Inquiry for a number of reasons. 

349.1 First, the reliance on the term "premium" causes the Discussion 

Document's definitions to be vague and detached from the principles 

of market definition described above. 

197 Discussion Document, para 5.2.2 
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Second, there is no valid basis in the Discussion Document for a finding 

that basic services do not constrain premium services and do not fall 

within the same market. 

Third, there is also no valid basis in the Discussion Document for a 

finding that FTA TV services do not constrain Pay TV services and do 

not fall within the same market. 

Finally, the Discussion Document fails to assess whether non-linear 

services (in particular, non-linear OTT services) constrain and belong 

within the same market as linear channels. 

Discussion Document is vague in its use of the term "premium" 

350 The first reference to "premium" in the Discussion Document comes, without any 

attempt at a definition, in the context of content accessible through mobile 

applications.198 The term appears again in assertions that movie and sport 

content "is viewed as premium content"199 and "live sport, blockbuster movies, 

latest local and international series are generally thought of as premium 

content".200 These assertions are extraordinarily broad: beyond the reference to 

"blockbuster" movies, there is no acknowledgement of the types and qualities of 

sport, movie and series programming which would be captured . Accordingly, an 

extremely large amount of content would fall within the Discussion Document's 

definition. 

351 Beyond this, the Discussion Document offers no useful definition of "premium". 

The Discussion Document claims that statements from Newscorp!Telepiu and 

British Interactive Broadcasting shed light on the definition of premium content. 

However: 

351 .1 The Newscorp!Telepiu quote does not define premium. Rather, it 

asserts that "premium films and most regular soccer events constitute 

the essential factor ("the drivers') that leads consumers to subscribe to 

198 Discussion Document, para 1.2.8 
199 Discussion Document, para 5.7.11 
2oo Discussion Document, para 5. 7. 18 
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a particular pay-TV channel/platform". This is a description of what the 

EC at the time, and in the particular Ital ian context, considered to be 

"drivers" of subscriptions, rather than a definition of "premium" content. 

The British Interactive Broadcasting quote does not even mention the 

term "premium", and is again concerned with the "drivers" of 

subscriptions, not with a definition of "premium" content. 

352 These quotes suggest that ICASA is conflating the concept of "premium" content 

with a concept of "essential" content. As explained above, it is not clear that any 

content is "essential". Moreover, it is not helpful to conflate the vague term 

"premium" with the equally vague term "essential". 

353 The Discussion Document also refers to an OECD report for a proposition that 

"the success of entry into television broadcasting is determined by the ability to 

gain access to the content that consumers demand, and to differentiate their 

offering from that of incumbent broadcasters" (paragraph 5.7. 15). This quote, 

however, also does not advance an understanding of the term "premium". First, 

it does not even mention the term. Second, there is no single content that 

consumers demand, and so the reference in the quote to "content" is a broad 

one. Third, while entrants will benefit from differentiating their offerings from the 

offering of incumbents, this does not shed any light on the meaning of "premium" 

content. 

354 The Discussion Document finally proposes that premium content is "valuable 

content that is acquired on an exclusive basis and made available on high end, 

premium bouquets". 201 This definition, however, is also not useful. 

355 First, the term "valuable" is as imprecise as "premium" and takes the debate 

nowhere. 

356 Second, the term "exclusive" is also not instructive, since most content is 

acquired on an exclusive basis, including most content on FTA TV. 

2o1 Discussion Document, para 5. 7.1 7 
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357 Third, the fact that content is "made available on high end, premium bouquets"202 

is not helpful in identifying "premium" content for the following reasons 

(previously explained to ICASA in MultiChoice's response to the Questionnaire): 

357.1 Whi le MultiChoice sells a "Premium" branded bouquet, this bouquet 

includes ill! the channels broadcast on lower-priced bouquets as wel l 

as add itional channels in each genre. It therefore includes much 

content which is available on lower-priced bouquets, and so the content 

within the "Premium" branded bouquet cannot all be considered 

357.2 

357.3 

"premium". 

Further, while MultiChoice sometimes refers internally to "premium" 

content as content which is included only within the DStv Premium 

bouquet (i.e. content within the additional channels not available in 

lower-priced bouquets), and this tends to be content of a relatively 

higher quality and price to acquire within each genre, this is not always 

the case and therefore the internal usage of the term "premium" is not 

precise. For example: 

357.2.1 Library movies are packaged into some of the M-Net Movie 

channels which are only included within the DStv Premium 

bouquet, yet are typically inexpensive to acquire; and 

357.2.2 Certain sports genres which are relatively less expensive to 

acquire (for example, golf, tennis, cycling, motorsports, 

athletics and swimming) are generally only available within 

the DStv Premium bouquet. 

Conversely, certain content which is relatively expensive to acquire 

within a genre may not always end up on channels which are only 

available on high priced bouquets. Such content may be broadcast 

FTA or within lower priced, but more widely viewed, bouquets. For 

202 In relation to this, the Discussion Document asserts that "[a]nother consideration for premium 
content is whether the content is included in basic service offerings or not" and "premium content 
can be identified by considering what content the subscription-TV broadcaster classifies as 
premium and avails on upper-end bouquets only", para 5.7.16 
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example, international and local soccer are relatively expensive sports 

content, but are included in channels which are available on the DStv 

Compact bouquet and are thus not unique to the DStv Premium 

bouquet. 

358 Moreover, the placement of content on bouquets is increasingly fluid, with 

significant content overlaps between DStv's Premium bouquet and its 

lower-priced bouquets. 

359 The appeal of content also evolves over time with changes in consumer 

preferences and the emergence of new content, so that content which is popular 

one year may not be the next. 

360 An attempt to define "premium" content as content within higher-priced bouquets 

is therefore likely to result in arbitrary and erroneous definitions. 

361 The attempts by other parties who responded to the Questionnaire to define 

"premium" are also unhelpful : 

361.1 The Discussion Document reports that Siyaya TV defines "premium" 

content as "premium sport, premium movies and original local content". 

However, a definition of a term that re-uses the term is not useful, and 

the term "original" is no less vague in meaning than "premium". 

361.2 While e.tv appears to agree with MultiChoice that "premium" content is 

content which can demand or justify a higher price, there is no basis 

for e. tv's distinction between acquired and commissioned content. 

361.3 The definition offered by SACF is that premium content is "news, sport, 

music and cultural programmes the majority of South Africans have an 

interest in to foster national identity". However, this approach seems 

to speak more to public interest programming and is not helpful in this 

context. Nor would the SACF's definition capture any international 

content, since the definition is limited to content which fosters national 

identity. 
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361.4 The definition offered by Telkom is content which has "high aud ience 

ratings in both its primary market as well as international market". This 

requirement of high audience ratings international ly would appear to 

exclude any local content from the definition of "premium". If that was 

not the intention, the definit ion would appear to be focused on locally 

sourced entertainment programming on SABC and e.tv (and perhaps 

Mzansi Magic), as this programming attracts the highest audience 

ratings (see Figure 36 in Part B) . 

Q5: Do you agree with the Authority's definition of what constitutes premium 

content? 

362 No. As explained above, the term "premium" does not provide a robust basis 

for market definition. The reliance on the term throughout the Discussion 

Document causes ICASA's market definitions to be vague and unreliable, as 

well as detached from the principles of market definition described above. 

Q6: What other content would you classify as premium in the South African 

context and why? 

363 MultiChoice does not consider there is any value in defining content as 

"premium" for the purposes of this Inquiry. The term "premium" is inherently 

vague and does not provide a reliable basis for market definition. 

Discussion Document does not offer any valid basis for finding "premium" channels to 

be in a separate market from "basic" channels 

364 The Discussion Document's analysis of whether "premium" channels and "basic" 

channels are in the same or separate markets consists of a single brief 
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paragraph.203 That paragraph asserts that "it is unlikely that a subscriber to a 

premium bouquet would consider a basic tier bouquet as a substitute and vice 

versa". This assertion is based on the observation that there are differences in 

the prices of "premium" and "basic" bouquets emanating from the differences in 

their contenP 04 This analysis is both superficial and flawed . 

364.1 

364.2 

364.3 

364.4 

First, it is bare assertion , unsupported by any evidence or analysis 

(other than the observation of differences in prices and content). 

Second, as explained above, price differences and differences in 

product characteristics do not imply that the products lie in separate 

markets: one needs to assess carefully whether, notwithstanding those 

differences, one product constrains the pricing of the other. 

Third , the Discussion Document ascribes to "a subscriber" a likelihood 

of substituting between the bouquets. However no consideration is 

given to the significance of marginal subscribers (i.e. those that are on 

the boundary of whether to upgrade or downgrade) distinct from infra

marginal subscribers. Not all subscribers are alike and can be 

assumed to behave in a certain way. 

Fourth, by focusing in isolation on the relationship between "basic" 

bouquets and "premium" bouquets, the Discussion Document has 

fai led to consider whether constraints in aggregate on "premium" 

203 Discussion Document, para 5.7.19. The Discussion Document, in para 5.7.22, proposes that the 
relevant markets at the retail level are markets for "channels" . Consumers, however, rarely buy 
channels individually. Consumers predominantly buy either packages of channels (bouquets) or 
pay for the ability to access content on demand. While it is possible to acquire access to a single 
channel (e.g. a channel delivered OTT on a SVOD or TVOD basis), this is not how most electronic 
audio-visual services are acquired. Para 5. 7. 19 of the Discussion Document more sensibly 
discusses bouquets rather than channels, although in doing so ignores constraints from electronic 
audio-visual content outside of bouquets (in particular, on-demand OTT content and FTA TV 
content) 

204 Paragraph 5. 7.20 of the Discussion Document considers an advertiser's perspective. It argues 
that for an advertiser, the choice of channel within which to place an advert depends on the viewers 
of the channel and asserts that it "is unlikely that a luxury goods advertiser whose target market is 
the upper LSMs would find premium channels substitutable with basic tier channels". Quite apart 
from the superficiality of this statement on its own (it does not, for example, consider the 
significance of marginal advertisers in constraining prices for advertising on the "premium" channel, 
or that advertisers may pay for "eyeballs" within a particular demographic rather than choose on 
which channels their ads are placed), it is concerned with a different market: a market for 
advertising. It is therefore not relevant to the question of whether there is a market for premium 
subscription bouquets/channels separate from basic subscription bouquets/channels 

178 



NON-CONFIDENTIAL 

bouquets, including from "basic" bouquets and other constraints (e.g. 

from FTA TV and OTT services, individually and in combination) would 

preclude a hypothetical monopolist of "premium" bouquets from 

profitably implementing a SSNIP. If constraints in aggregate would be 

sufficient to constrain the hypothetical monopolist, a separate market 

for "premium" Pay TV channels should not be found. 

365 Regarding this last point, and as explained above, the relevant question is not 

whether each of a number of alternatives individually constrains a hypothetical 

monopolist of "premium" bouquets, but whether the combined effect of all of the 

constraints on a hypothetical monopolist of premium bouquets (including not only 

"basic" bouquets, but also FTA TV, OOH viewing and OTT services) is sufficient 

to preclude a profitable SSNIP. As mentioned, this proposition is well understood 

by competition authorities around the world . A longer quote from the UKCC's of 

Movies on Pay TV Market Investigation illustrates this: 

"BT said we had recognized that Sky Movies 'can be considered as a 
single product' and on the basis of empirical analysis concluded that 
this product did 'not have close substitutes'. BT said that, therefore, we 
had identified a retail product which did not have close substitutes. In 
BT's view, this in itself ought to have been sufficient to conclude that a 
narrow retail product market existed. However, we did not agree with 
BT's view. The purpose of market definition is to provide a framework 
for the assessment of the effects on competition of features of a market. 
Moreover, the market definition process is not simply concerned with 
identifying whether just two products are sufficiently close substitutes 
to exercise a pricing constraint upon each other, but with identifying a 
product or group of products which are not subject to competitive 
constraints or, more generally, with identifying a product or group of 
products which are connected by a process of competition. Where 
individual products are differentiated, it is quite likely that a particular 
product, such as Sky Movies, does not have any single close substitute 
but, nevertheless, it does not in itself constitute a separate market as it 
has many substitutes which together constrain its price. As we discuss 
above [. . .], the current price of Sky Movies might be above the 
competitive price but a market definition which simply assumed this 
would not have provided a suitable framework for our analysis 
(because we needed to establish whether the price of Sky Movies was 
above the competitive level, rather than just assume it) . "205 

205 UKCC, Movies on Pay TV Market Investigation, 2 August 2012, para 4.103 
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Discussion Document does not offer any valid basis for finding Pay TV services to be 

in a separate market from FTA TV services 

366 It is clear that the main Pay TV and FTA TV services in SA view themselves as 

competing with each other. MultiChoice considers itself to be in competition with 

FTA TV services as well as other Pay TV services and OTT services. As the 

Discussion Document acknowledges, the SABC and e.tv consider that "both 

free-to-air and subscription compete with each other for advertisers". By 

implication, they must also consider that they are in competition with Pay TV 

services for "eyeballs", which is the metric that advertisers pay for. 

367 Despite this evidence of how businesses in the electronic audio-visual sector see 

the market, and notwithstanding the absence of any evidence on viewer 

preferences, the Discussion Document asserts that it is "unlik~ly that free-to-air 

television viewers would consider subscription television as a substitute, neither 

would subscription television subscribers substitute for free-to-air television in the 

event of a small but significant increase in subscription fees". 206 

368 The Discussion Document bases this opinion on a brief discussion of product 

characteristics (prices, content and quality) and business models.207 As 

explained earlier on in this Part, differences in price, product characteristics and 

business models do not imply that products or firms belong in different markets. 

The relevant question is one of constraints. 

369 In the paragraphs below, MultiChoice considers the six "characteristics" 

discussed in the Discussion Document. 

First: Distribution technologies 

370 The Discussion Document asserts that Pay TV is accessed through satellite 

whereas FTA TV "dominantly" uses analogue terrestrial and that these 

differences lead to quality differences. The Discussion Document 

acknowledges, however, that FTA TV is also available via satellite. OpenView's 

multi-channel FTA platform was launched in 2013 and offers 18 FTA channels 

2o6 Discussion Document, para 5.7.4 
207 Discussion Document, paras 5.7.3 and 5.7.4 
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contain ing a much wider variety of FTA programming than available over the 

analogue terrestrial network. As illustrated in Part B, OpenView is experiencing 

strong and steady growth, with more than one million activated decoders and 

with a target of two million households by 2019. DTT also allows for higher 

quality FTA services with greater variety than the analogue terrestrial network. 

In any event, the distribution platforms used by Pay TV and FTA TV are not 

important in themselves for the market definition. What matters is whether FTA 

TV represents an important constraint on Pay TV, such that, either alone, or in 

combination with other constra ints, a hypothetical monopolist of "premium" Pay 

TV would be constrained from profitably implementing a SSNIP. 

Second: Prices 

371 The Discussion Document observes that Pay TV services require a subscription 

while FTA TV is free. This is not disputed. However, and as explained above, 

price differences are not determinative of relevant markets: the relevant question 

is whether FTA TV constrains Pay TV, taking into account that if a hypothetical 

monopolist of Pay TV were to raise prices, marginal consumers would be likely 

to consider, among other things, the alternative of relying on FTA TV, alone or in 

combination with other alternatives such as OOH viewing and OTT, in order to 

satisfy their viewing requirements. 

Third: "From a business model perspective subscription-tv is largely driven by 

premium content whilst free-to-air focuses on thematic content"208 

372 This is simply not the case. As explained in Part B, there are various reasons 

why consumers subscribe to Pay TV. DStv includes lower-priced bouquets which 

are not very different in quality and variety to FTA TV (in particular, they are not 

very different in quality and variety to FTA DTH services), and, whatever the 

definition of "premium" the Discussion Document may be using, -

... It is therefore not correct to say that Pay TV is "largely driven by premium 

content". FTA services, meanwhile, include some of the most popular content in 

2°8 Discussion Document, para 5.7.3 
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terms of viewing figures. Moreover, as illustrated in Part B, there is a lot of sport 

content in FTA TV (owing to both national listing requirements and FTA TV's 

acquisition of sports content outside of those listings), so it is not accurate to 

describe FTA as focused on "thematic" content, whatever that might mean. In 

any event, business model distinctions are not determinative of relevant market 

definition, since they are not informative on whether one service constrains the 

other. 

Fourth: Funding differences 

373 The Discussion Document observes that Pay TV broadcasters must derive a 

substantial proportion of their revenues from subscriptions while FTA 

broadcasters depend mainly on advertising revenue. However, this is but a 

question of business models. It is also simply the flipside of the difference in 

price to viewers. Advertising-funded broadcasting can facilitate lower or even 

zero prices for viewers to view the content. However, neither business model 

differences nor differences in prices are determinative of relevant market 

definition. 

Fifth: Licences 

37 4 The Discussion Document observes that there are different licences for Pay TV 

and FTA TV services. This, without more explanation, does not appear to have 

any relevance to the question of whether Pay TV is constrained by FTA TV. It 

should therefore be ignored. 

Sixth: "There are different contents on subscription and FTA services" 

375 This seems no different to the third characteristic, although the Discussion 

Document elaborates with an example of FSPTW Hollywood movies, which are 

not available on FT A. While it is true that there is some content on Pay TV which 

is not available on FTA TV, this takes ICASA no further than an understanding 

that Pay and FTA TV are different in quality, which is reflected in their differences 

in price. This, however, does not imply that FTA TV does not constrain Pay TV, 

either alone or in combination with other alternatives such as OOH viewing and 
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on-demand OTT content (including services with high quality and popular series 

and movie content such as Netflix). 

376 The Discussion Document claims that given the growth of Pay TV household 

numbers in recent years, "there is no evidence suggesting reverse substitution 

from subscription to free-to-air services".209 The fact that subscription numbers 

are increasing does not imply that FTA TV is not constraining Pay TV: the 

evidence on subscription numbers says nothing at all about whether a 

hypothetical monopolist of subscription services could raise prices profitably 

without significant losses of sales to FTA TV (alone or in combination with other 

constraints). 

377 The Discussion Document refers to the Newscorp!Telepiu case as support for 

the proposition that there is limited substitution between FTA and Pay TV 

services. In that case, the EC found that FTA TV exercised a certain constraint 

on Pay TV and that there was an interaction between both markets, in particular 

"where free-TV offers a wide choice of channels, some containing what would be 

considered as attractive contents".210 That the EC ultimately concluded, in the 

specific context of Italy more than fourteen years ago, that FTA and Pay TV were 

in separate markets, should not determine ICASA's market definition 

assessment in the context of SA today, and the range of alternatives available to 

South African consumers. The Discussion Document also refers to the EC's 

Newscorp!BSkyB decision of 2010. However, a previous finding is only relevant 

if it is well-founded and if the underlying factual basis is similar to the current 

circumstances in SA. The Discussion Document has not attempted to establish 

this in relation to either of the cases it has referred to. 

378 In summary, the Discussion Document does not present any valid basis for 

delineating retail markets for Pay TV services distinct from FTA TV services. 

209 Discussion Document, para 5.7.4 
210 Newscorp!Telepiu, Case No. COMP/M.2876, 2 April 2003, para 37 
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Discussion Document fails to assess whether non-linear services (in particular. non

linear OTT services) constrain and belong within the same market as linear channels 

379 The Discussion Document appears to limit its assessment of relevant markets 

by not considering all potential constra ints. The Discussion Document sets out 

to analyse "Market Definition in Subscription Broadcasting" (emphasis added).211 

The terms "subscription" and "broadcasting" are both unnecessarily limiting, 

given the observations made above that free services and on-demand (i.e. non

broadcast) services are important constraints on Pay TV services. The term 

"broadcasting" may sometimes be used broadly to include on-demand delivery 

of electronic audio-visual content. However, the Discussion Document does not 

analyse subscription broadcasting in that broader sense. The Discussion 

Document's analysis is restricted to "television"212 (emphasis added) and 

"channels"21 3 (emphasis added). 

380 While the Discussion Document asks whether FTA TV channels are within the 

same market as Pay TV channels, it gives no consideration as to whether Pay 

TV channels are constrained by on services delivered to multiple devices in 

addition to TV sets and which consist of non-linear forms as well as streamed 

linear channels (and that may or may not be paid-for). 

381 This omission is puzzling , given that Figure 4 of the Discussion Document, which 

purports to present the "television broadcasting value chain" (emphasis added) 

and does not acknowledge OTT as a retail distribution method,214 lists three 

consumer interfaces (PC, tablet and mobile phone) which are not TV sets, and 

which consumers will predominantly be using to access non-linear services 

rather than broadcast services. In other words, the Discussion Document in 

21 1 Discussion Document, heading 5.6 
212 Discussion Document, para 5.6. 1 and 5.6.2, and Figure 4 
213 Discussion Document, paras 5.7.1 and 5.7.11 
214 Figure 4 does list IPTV as a distribution method. However, OTT is distinct from IPTV. IPTV is the 

delivery of electronic audio-visual content to consumers over closed privately managed Internet 
networks by telecommunications companies, typically via STBs or other customer-premises 
equipment. IPTV services are typically managed to provide a certain quality of service and 
experience, as well as security and interactivity and delivered to TV sets. OTT services, by 
contrast, are provided over the open Internet, by telecommunications companies or stand-alone 
providers, and while they can and increasingly are delivered to TV sets, they are also commonly 
delivered to PCs, tablets and mobile phones without any STB or other customer premises 
equipment 
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Figure 4 appears to acknowledge a role for OTT services in the supply chain 

(and should perhaps be retitled the "electronic audio-visual services supply 

chain"), but then does not assess them as constraints on Pay TV. 

Conclusion 

382 Based on the above reasoning, MultiChoice submits that the relevant retail 

market is the market for all electronic audio-visual services includ ing all 

distribution technologies. The market includes free services as well as paid-for 

services, and linear as well as non-linear services. OTT services, in particular, 

are within the relevant market and are a significant and growing constraint on 

other services in the market. 

383 The markets proposed in the Discussion Document are not re levant markets for 

this Inquiry. 

Q8: Do you agree with the Authority's characterisation of the retail market and 

the market definition as outlined above? If not, how would you define the 

relevant market/s in this regard? 

384 No. For the reasons explained above, MultiChoice does not agree with 

ICASA's characterisation of the retail market and does not agree with the 

market definition outlined in paragraph 5.7.22 of the Discussion Document. 

385 MultiChoice submits that the relevant retail market is a market for all electronic 

audio-visual services including all distribution technologies. This market 

includes free services as well as paid-for services, and linear as well as non

linear services. OTT services, in particular, are within the relevant market and 

are an already significant and growing constraint on other services in the 

market. 
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RELEVANT UPSTREAM MARKETS 

386 To supply services in the relevant retail market, two main inputs are required: (i) 

electronic audio-visual content and (ii) technical services (e.g. distribution 

infrastructure, STBs, conditional access capabilit ies and subscriber 

management services). This section: 

386.1 explains that there is a relevant upstream market for the acquisition of 

electronic audio-visual content (including channels); 

386.2 

386.3 

explains why there is no separate relevant upstream market for the 

wholesale supply of channels, due to constraints from non-linear 

content and the ability of retailers to self-supply the channel packaging 

function ; and 

discusses the separate relevant upstream market for technical 

services. 

Upstream market for acquisition of electronic audio-visual content (including 

channels) 

Relevant market for acquisition of electronic audio-visual content is broad 

387 As explained later in this Part, there is no separate relevant upstream market for 

the wholesale supply of channels, as non-linear (in particular, OTT) alternatives 

constrain linear channel suppliers, and retailers can acquire content directly from 

content rights sellers. Accordingly, at the content acquisition stage MultiChoice 

will consider the acquisition of both content and packaged channels. 

388 MultiChoice submits that the market for the acquisition of electronic audio-visual 

content is a broad one. First, there is no relevant distinction to be drawn around 

rights sold for distribution using different technologies. Second, there is no 

relevant distinction between "premium" and "non-premium" content. Third , 

different content genres do not fall within separate markets. 
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389 First, given that the relevant retail market includes electronic audio-visual 

services provided on all distribution technologies and linear as well as non-linear 

services, the relevant upstream market for the acquisition of electronic 

aud io-visual content includes rights for distribution using al l technologies and 

linear as well as non-linear rights. This follows from both demand and supply 

side considerations. 

389.1 On the demand side, a hypothetical monopoly supplier of content rights 

for distribution using a particular technology would be constrained from 

imposing a SSNIP by competitors supplying the same content for 

distribution using other technologies. Some content aggregators or 

retailers will be able to substitute between content rights for different 

technologies to constrain the attempted SSNIP. More importantly, 

retail competition between audio-visual retailers using different 

technologies (which, as explained in the discussion of the relevant retail 

market, are within the same relevant market) provides an indirect 

constraint on the upstream content provider's ability to increase prices 

for content rights over any particular distribution technology: any 

increase in the price of content to a retailer using one technology will 

need to be passed through to consumers, but this will cause that 

retailer to lose subscribers to its competitors which are using different 

technologies, lowering the willingness of that retailer to pay for that 

content. 

389.2 A further demand side reason for there being no relevant distinction 

between rights for exploitation of content on different technologies is 

that when rights to different technologies are sold together as a bundle, 

retailers which intend to distribute the content on different technologies 

are in direct competition for the acquisition of those rights. Rights 

owners may, for example, play off an OTT retailer against a DTH 

retailer, in order to extract higher prices for the rights. Indeed, since 

rights are commonly sold for multiple distribution technologies, it makes 

little sense to define separate markets for rights to distribute using 

particular distribution technologies. 
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389.3 At the same time, on the supply side (i.e. from the perspective of 

content owners), once the content has been created and licensed for 

distribution on one distribution technology, the barriers to (including the 

incremental costs of) licensing the content for distribution using 

add it ional distribution technologies are very low. Th is means that if a 

hypothetical monopolist over the licens ing of content for distribution 

over technology A were to attempt a SSNIP, it would be constra ined by 

rapid supply side substitution, as alternative, but competing content 

licensed for distribution over other technologies could quickly be 

licensed for distribution over technology A. 

390 Second, there is no relevant distinction between "premium" and "non-premium" 

content. As explained earlier, the term "premium" is vague and does not derive 

from an analysis of competitive constraints on a hypothetical monopolist, hence 

it does not provide a reliable basis for definition of the relevant market. Moreover, 

there is no clear and objective means of determining whether any content within 

a particular genre is "premium": what is considered "premium" by some may not 

be by others, and may also change over time. 

391 Even with respect to content which historically may sometimes have been 

referred to as "premium", audio-visual retailers and channel packagers do not 

require access to this content in order to compete, and can instead build offerings 

from other content to attract subscribers. From a retailer's perspective (including 

established retailers) trade-offs need to be made when deciding what content 

rights or channels to acquire. Specifically, retailers need to consider whether the 

additional cost of higher priced content provides a sufficient benefit, in terms of 

subscription and advertising revenues in excess of the amount that must be paid 

for the content, such that it is more profitable than acquiring alternative lower 

priced content rights or commissioning or producing content themselves. A 

retailer which is bidding for a certain sports right, for example, will have an upper 

limit on what it is prepared to bid which reflects the value to the retailer of 

alternative content (including alternative sports rights) which may be cheaper to 

acquire. For example, when MultiChoice Africa Ltd ("MAL") lost the EPL, the 

UEFA soccer rights (Champions League and Europa League) , the FA Cup and 
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the English Football League for the rest of sub-Saharan Africa, it invested in local 

soccer leagues in order to retain subscribers with interests in soccer content. At 

the time, those local soccer leagues were not considered to be particularly 

attractive rights, and were much cheaper to acquire, yet they offered 

considerable value to SuperSport in terms of attracting and retaining subscribers. 

Moreover, following investments by SuperSport, those rights have become more 

valuable and attractive for bidders. Indeed, other competitors - in particular, 

Azam and Star Times - have subsequently won some of these rights, as detailed 

in Part D. 

392 In this respect, it is again important to recognise that content which may 

traditionally have been label led "premium" (e.g. FSPTW rights to Hollywood 

movies and certain sports) has been declining in importance, as the range and 

volume of content which is attractive for viewers has proliferated in recent years. 

392.1 In particular, as the UKCC noted in its Movies on Pay TV Market 

Investigation, having a large proportion of the most expensive movie 

content (i.e. FSPTW movies from the major Hollywood stud ios) is less 

important to consumers than other characteristics, such as having a 

large range of movies, and questions of price. 

392.2 Reflective of this, major OTT players such as Netflix and Amazon have 

acquired significant amounts of movie content in other windows and 

from other studios, as well as acquiring and commissioning significant 

series content. 

392.3 Moreover, in SA in particular, given the preference for content reflecting 

local languages and cultures, high quality local content is important for 

building audiences and can relatively easily be acquired, 

commissioned or produced by audio-visual retailers. 

393 It follows, from an audio-visual retailer's perspective, that there is plenty of 

content which is substitutable for content traditionally considered to be 

"premium". And it follows that a hypothetical monopolist of content or channels 

traditionally considered to be "premium" (e.g. content libraries or channels based 
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on, for example, FSPTW Hollywood movies) would be precluded from profitably 

implementing a SSNIP due to substitution by retailers to these alternatives. 

394 What is more, a hypothetical monopolist of aggregated content or channels 

based on, for example, FSPTW Hollywood movies, would also be constrained 

by the direct-to-consumer OTT models of many studios (e.g. Disney and HBO) 

which offer not just movies in other windows, but very high quality series content, 

which is supplanting movies as the type of content consumers want to view in 

the home. In other words, a hypothetical monopolist of aggregated content 

libraries or channels based on content traditionally considered to be "premium" 

would face constraints not just from retailers seeking other content viewed today 

as substitutable, but also by individual producers of other content who can 

disintermediate content libraries and channel producers by distributing their 

content direct to consumers. 

395 Third, when assessing whether there are separate markets for the acquisition of 

electronic audio-visual content in different genres, regard must be had to the fact 

that retailers compete for subscriptions, and viewers' subscription decisions 

depend on the overall programming offered by various electronic audio-visual 

services, rather than on the availability of a specific content genre within a 

specific service. As explained earlier on, subscribers are typically households 

which seek a certain amount of variety, and tend not to be focused on a single 

content genre. And as also explained above, subscribers are heterogeneous in 

their content preferences, meaning that many subscribers to packages which 

contain a particular genre of content would substitute to a package which did not 

contain that genre in response to a SSNIP. In other words, while variety is 

important, not all subscribers seek all genres. 

396 As upstream demand is derived from retail demand, these characteristics of retail 

demand imply that when acquiring content rights, a retailer can choose from 

among a variety of content: there is no single type of content which is 

indispensable for attracting subscribers. To put this in standard market definition 

terms, if faced with a SSNIP by a hypothetical monopolist of a particular content 

genre (e.g . sports content), retailers may substitute to content in other genres in 

order to build compelling packages which will attract subscribers. An attempt by 
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a hypothetical monopolist of a particular content genre (e.g. movies or sport) to 

impose a SSNIP would therefore not be profitable, and it follows that there is no 

relevant market around particular content genres. 

397 To illustrate this, there are real-world examples of retailers which once held 

particular sports rights substituting by spending their budgets on other content, 

such as movies or local content, in order to remain attractive to subscribers. 

397.1 When MAL lost various soccer right for Nigeria and elsewhere in 

sub-Saharan Africa, MultiChoice successfully adapted its strategy and 

was able to continue to grow its business through greater investment 

in local and other general entertainment content. 

397.2 When BSkyB lost the European Champions League soccer rights to a 

competitor, it redeployed its content budget across its offering, believed 

to include dramas and original production , and not just sports. Sky's 

press release commenting on the loss of the rights stated: 

"There are many ways in which we can invest in our service 
for customers. We take a disciplined approach and there is 
always a level at which we will choose to focus on something 
else. If we thought it was worth more, we'd have paid more. 
[. . .] We will now re-deploy resources and continue to bring 
customers the best choice of TV across our offering. "215 

397.3 A media commentator at the time wrote: 

"[T]he thrust of all recent investment at BSkyB under Jeremy 
Darroch is to make its television service about much more 
than sport. Or to put it another way, Darroch believes there 
are more rewarding ways for his company to deploy £300m 
a year of cash. So for example BSkyB is already spending 
more than £500m a year on creating what it calls 'original 
British programmes' - series such as the Tunnel, Dracula 
and Strike Back - with the published aim of increasing that 
to £600m by 2015. [. .. ] Having lost European football, 
BSkyB is likely to spend even more on drama - which, to 

215 The Guardian, 9 November 2013, BT Sport seal £1 bn deal for exclusive Champions League 
broadcasting rights: http://www. theguardian. com/sport/20 13/nov/09/bt -sport-deal-cham pions
league-rights 
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state the obvious, will increase BSkyB's competitive threat 
to /TV and to [the BBC]. '"21 6 

398 A further illustration is that when TalkTalk (a telco) entered Pay TV in the UK, it 

cla imed that sports content is not necessary for success in Pay TV and that other 

types of content (specifically local general entertainment content) are good 

alternatives: 

"/ read that lOpe of all TV viewing minutes are viewed by women, and 
it rings true. Women watch a lot less football. If you could pick any 
programme on free-to-air TV to run ads on, it would be Strictly, The 
Great British Bake-Off or The X Factor, it wouldn't be a football match. 
Any family will tell you that's the key content, and that's what you see 
with our customers. Whereas our competitors are busy slugging it out 
at the premium end, you have to keep remembering there's a huge 
expanse of the country that isn't interested in football. " 217 

399 Thus, although consumers have a desire for variety (to fulfil the differing 

preferences of individuals within the household as well as each individual 's 

various tastes), this does not imply that a retailer must necessarily supply some 

content from within each and every content genre. 

399.1 As explained above, not all subscribers require all genres, and many 

will substitute to packages which lack certain genres, particularly if 

those packages contain high quality programming in other genres or 

are offered at lower price points. 

399.2 Moreover, as explained in Part 8, consumers can, and do, obtain 

electronic audio-visual services from more than one provider, an 

approach known as "multi-homing". While multi-homing has always 

been an option for viewers (including DVDs and cinema viewings), it is 

more and more common today with the development of convenient and 

well-stocked OTT libraries. For example, a consumer today may 

subscribe to an electronic audio-visual service containing local 

programming and perhaps some children's or entertainment channels, 

216 BBC, 9 November 2013, Can Sky Bounce Back from BT Defeat?: 
http://www. bbc.com/news/24882293 

217 The Telegraph, 16 November 2013, TalkTalk's Dido Harding: Sport is not the big deal: 
http://www.telegraph.co.uk/finance/newsbysector/med iatechnologyandtelecoms/telecoms/104545 
97/T alkTalks-Dido-Harding-Sport-is-not-the-big-deal. htm I 
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view live sport on FTA channels or OOH, and subscribe to an on 
service for international movies and series. A retailer therefore does 

not need to meet the consumer's entire electronic audio-visual content 

needs, and may profitably supply a narrower content offering. Hence, 

al l content genres compete with in a single upstream electronic 

audio-visual content acquisition market. 

No basis for Discussion Document's narrow markets for acquisition of content 

400 The Discussion Document proposes to delineate markets for the supply and 

acquisition of premium content separate from a market for the supply and 

acquisition of non-premium content. The Discussion Document explains that in 

reaching this view the following has been taken into account: "(a) the 

characteristics of premium and non-premium content (b) case precedent (c) 

responses to the questionnaire; and (d) internal research". 218 

401 MultiChoice submits that none of those factors are relevant and that the 

Discussion Document has failed to apply the well-established and widely applied 

principles of market definition set out earlier in this Part to the question of whether 

there are distinct markets for the supply and acquisition of "premium" content. 

402 With respect to "characteristics", as explained earlier on in this Part, it is widely 

recognised that products do not have to be identical to be included in the same 

market: products with different characteristics can be important constraints on a 

hypothetical monopolist. The Discussion Document poses the question whether, 

from a broadcaster's perspective, particular content is able to "generate demand 

or attract lucrative advertising", 219 and appears to consider that if this question is 

answered in the affirmative, a relevant market can be delineated around the 

acquisition of that content. This question , however, it not the relevant question 

for market definition . In particular, asking and answering this question does not 

involve an assessment of whether there would be sufficient constraints on a 

hypothetical monopolist of the particular content to deny a profitable SSNIP. 

Many sets of content will be capable of generating demand and attracting 

218 Discussion Document, para 5.9.9 
219 Discussion Document, para 5.9.4 
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advertising, but this says nothing about whether a hypothetical monopolist of that 

content could profitably impose a SSNIP. 

403 The Discussion Document then asserts that "[a] distinction has already been 

drawn between premium and non-premium content", 220 and, apparently on the 

basis of ICASA's impression as to content that is "popular", the Discussion 

Document further asserts that "live PSL matches, rugby and cricket can be 

categorised as premium sporting events" and "[s]imilarly, local content 

programmes such as Date My Family and Our Perfect Wedding as well as local 

soapies are drawing large viewership ratings". 221 The suggestion appears to be 

that relevant markets can be defined around the acquisition of each of these sets 

of content simply on the basis that ICASA considers that they are capable of 

generating demand or are "popular". 

404 Again, the Discussion Document does not engage in any attempt to apply the 

well-established and widely applied principles of market definition , which involve 

the question of whether these particular types of content are so free of constraints 

that a hypothetical monopolist of these types of content would be able profitably 

to impose a SSNIP. MultiChoice submits that the answer to this question is "no" 

in each case: retailers have many alternative content options they may acquire 

to build packages which will attract subscribers, and will respond to an attempted 

SSNIP by substituting their budgets to other contents types. As explained above, 

retailers continually make trade-offs between content types in an effort to 

optimise profitability and content which might be considered by some to be 

"premium" is substitutable with other content in this optimisation exercise. 

405 Regarding the Discussion Document's reliance on certain decisions in European 

jurisdictions which have distinguished markets for premium and non-premium 

content,222 these decisions reflect factual conclusions reached on the basis of 

conditions in those countries at various points in time, and there is no reason for 

ICASA to rely on these foreign conclusions- instead of a careful factual 

assessment of the conditions in SA at this point in time. 

220 Discussion Document, para 5.9.4 
221 Discussion Document, para 5.9.6 
222 Discussion Document, paras 5.9.7 and 5.9.8 
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406 While the Discussion Document also claims to have relied upon responses to its 

Questionnaire, there is no description of those responses in the Discussion 

Document with respect to the question of whether there are separate markets for 

the supply and acquisition of premium content, and in any event, unless those 

responses apply the hypothetical monopolist test to the question, or inform the 

application of that test, they will not contribute to the assessment of relevant 

markets. 

407 The Discussion Document lastly refers to "internal research". However, no 

details of this research are provided in the Discussion Document, and there is no 

suggestion that this research has informed ICASA in relation to an application of 

the hypothetical monopolist test to particular content types. 

408 A final observation is important in relation to the Discussion Document's proposal 

to delineate markets for the supply and acquisition of "premium" content. As 

already indicated earlier in this Part, "premium" is an inherently vague concept. 

The difficulties with the use of the term "premium" when defining markets are 

elaborated on below. 

409 The Discussion Document proposes that relevant markets can be delineated 

around a number of specific rights which ICASA considers to be premium. 

Specifically the Discussion Document proposes relevant markets for-

409.1 the acquisition of first-window subscription television broadcasting 

premium movies for retail distribution in SA; 

409.2 

409.3 

409.4 

the acquisition of premium live soccer matches for retail television 

distribution in SA; 

the acquisition of premium live rugby matches for retail television 

distribution in SA; 

the acquisition of premium live cricket matches for retail television 

distribution in SA; and 

195 



NON-CONFIDENTIAL 

409.5 the acquisition of other premium content (including series and premium 

local content) for retail television distribution in SA.223 

410 MultiChoice agrees that retailers' demand for electronic audio-visual content is a 

derived demand,224 and therefore consideration should be given to the 

preferences of viewers. This implies, for the reasons explained above, that there 

is no distinct market for the acquisition of content in any particular genre. 

Consumers will substitute between packages with certain genres and packages 

without those genres, depending on the overall quality and prices of the various 

offerings available to them. It follows that a retailer will be able to attract large 

numbers of subscribers to its offerings even if it lacks content in a particular 

genre. 

411 The Discussion Document's reasoning for delineating separate markets for 

movies and sports rights is primarily the speculation (without any evidence) that 

"[i]t is unlikely that should a hypothetical owner of Premier Soccer League rights, 

for instance, increase prices by 10% a broadcaster would turn to the purchase of 

movie rights as a substitute, all things being equal. This owes to the fact that the 

type of audience attracted to a movie channel is not necessarily the same as one 

attracted to a sport channe/". 225 

412 While here the Discussion Document is attempting to apply the hypothetical 

monopolist test, it does so based on speculation without any evidence. In 

particular, it does so without due regard to how retailers operate and view 

different content. As explained above, retailers do view different content types 

as substitutes and do not have to acquire particular content types in order to build 

packages which attract subscribers. An attempted SSNIP in relation to movies 

or sports would be met with responses from retailers to substitute to other 

content, such as local entertainment. The discussion earlier explained this. The 

examples of MAL and BSkyB, provided a few paragraphs above, are particularly 

notable. As already explained, retailers continually make trade-offs between 

content types in an effort to optimise profitability, and content from different 

223 Discussion Document, para 5.9.18 
224 Discussion Document, para 5.9.3 
225 Discussion Document, para 5.9.11 
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genres are substitutes in that optimisation exercise and constraints on any 

hypothetical monopolist of certa in content. 

413 The Discussion Document seeks to rely on "characteristics", noting that "the 

characteristics of movies, sport and other premium content also differ'. 226 Once 

again, differences in characteristics are not a basis fo r relevant market definition, 

and divert the analysis from the fundamental question of competitive constraints. 

414 The Discussion Document asserts that because PSL soccer, rugby and cricket 

are the "top three sporting codes with a large following and offered on exclusive 

basis on television [they] can be viewed as premium content".227 MultiChoice's 

previous submissions on reliance on the term "premium" when attempting to 

delineate relevant markets refer here. MultiChoice also notes that cricket and 

football are not offered on an exclusive basis, since much is available on FTA TV 

as well as Pay TV. 

415 More significantly, the Discussion Document argues that there exists separate 

markets for soccer, rugby, cricket and other sport on the basis of differences in 

viewer demographics which, according to ICASA, imply that "a broadcaster is 

unlikely to substitute soccer for rugby or cricket". 228 Taking this argument on face 

value, even if it were sufficient to delineate soccer on the one hand from rugby 

and cricket, it does not provide a justification for finding that cricket and rugby are 

in separate markets. More fundamentally, it is far from clear, and indeed, 

MultiChoice submits it is not the case, that a broadcaster would be unlikely to 

substitute between sports viewed by different demographics in response to a 5-

10% price increase. Moreover, the market definition exercise requires 

consideration of constraints in aggregate. A hypothetical monopolist of rights to 

a particular sport such as soccer would be unable profitably to impose a SSNIP 

due to the many good alternatives for retailers to grow subscriptions, including 

not only other sports, but also content in other genres including local 

entertainment. 

226 Discussion Document, para 5.9.13 
227 Discussion Document, para 5.9.14 
22s Discussion Document, 5.9.14 
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416 The Discussion Document gives no reasoning for its delineation of a separate 

market for "other premium content" which includes "series and premium local 

content", other than a brief earlier reference to "local content programmes such 

as Date My Family and Our Perfect Wedding as well as local soapies [that] are 

drawing large viewership ratings". 229 This hardly seems a basis for a delineation 

of a relevant market, given the principles of market definition set out earlier. 

417 A fina l observation is necessary in relation to the Discussion Document's various 

proposed markets for acquisition of content. Those proposed markets, while 

narrow in one sense, are broadly defined, with insufficient particularity as to the 

contents contained within them. As such, they are inherently vague and 

unworkable. This is a consequence of the use of the undefined term "premium". 

Reference is simply made to "premium movies", "premium live soccer matches", 

etc., without any clarity as to which movies and which soccer matches, etc. fall 

within these categories. The lack of particularity is particularly glaring when it 

comes to the proposed market for "other premium content". The only guidance 

given is that this includes "series and premium local content". This could be a 

very broad or very narrow collection of content and the content which is within 

any such market is likely to change from year to year. It is not even clear whether 

the content specifically mentioned in paragraph 5.9.6 of the Discussion 

Document is with in this market. 

Q11: Do you agree with the Authority's characterisation of the market and the 

market definition as outlined above? If not, how would you define the relevant 

market in this regard? 

418 No. MultiChoice does not agree with ICASA's characterisation of the upstream 

market for content acquisition and also does not agree with the market 

definitions proposed in the Discussion Document. For the reasons explained 

above, MultiChoice considers the Discussion Document's analysis of the 

upstream market for content acquisition to be deeply flawed . 

419 MultiChoice submits that the relevant upstream market consists of the 

acquisition of both content and channels (there being no separate wholesale 

229 Discussion Document, para 5.9.6 
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channels market, for the reasons explained below). MultiChoice also submits 

that there is no relevant distinction to be drawn around "premium" content, and 

that all content genres are included in the same relevant upstream market. In 

particular, it would be inappropriate to define a relevant upstream market 

around content rights for a particular sporting event, or a narrow set of so-called 

"premium" sports rights, or to define separate markets for sport content and for 

other types of content such as movies and local content. 

No relevant upstream market for wholesale supply of channels 

Application of principles of market definition to wholesale channel supply activity 

420 As discussed earlier on in this Part, the definition of relevant markets along a 

supply chain should reflect constraints, not activities. Although channel 

packaging (or, more generally, content aggregation) may be identified as a 

activity distinct from content production, distribution and retailing, this does not 

necessarily imply that the supply of channels forms a relevant market. 

421 To assess this question it is necessary to examine the constraints on a 

hypothetical monopolist of the supply of channels. Put in terms of the market 

definition framework explained above, one must consider whether a stand-alone 

wholesale monopolist (i.e. a wholesaler which is not vertically integrated into 

retailing) supplying TV channels to independent audio-visual retailers would be 

able to impose a SSNIP over the competitive price level. 230 This "stand-alone" 

approach is designed to isolate any market power arising specifically from the 

wholesaling activity, as distinct from any market power which may exist either at 

the retail level or upstream of wholesaling . 

422 The first point to stress is that since, for consumers, linear channels are readily 

substitutable with non-linear forms of aggregated content, such as SVOD 

libraries, retailers will regard non-linear content as directly substitutable for 

230 When considering a stand-alone wholesaler, there is no distinction (which may arise in practice) 
between actual wholesale supply (i.e. to third party retailers only) or total wholesale supply (i.e. 
actual and notional, including that to the integrated retailer). In its Movies on Pay TV Market 
Investigation the UKCC found no valid basis for defining a wholesale market, regard less of whether 
one considers the actual wholesale supply or the total wholesale supply 
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channels at the wholesale level. A hypothetical monopoly channel supplier which 

attempted to implement a SSNIP would find that retailers would switch to 

non-linear forms of the equivalent content. For example, instead of acquiring the 

rights to a movie channel, a retailer may contract for a library of SVOD movie 

rights. This is essentially what Netflix and Amazon have done as an alternative 

to retailing pre-packaged channels. 

423 Second, at the same time, a hypothetical monopolist of wholesale channels 

would be constrained indirectly by non-linear content offerings 

direct-to-consumers at the retail level, using OTT, from content owners such as 

HBO, Disney and sports federations, as well as from content aggregators who 

also produce their own content such as Netflix and Amazon. As demonstrated 

in Part 8, non-linear services are proliferating and the traditional view of 

competition in electronic audio-visual services being competition to supply 

bouquets of channels is very outdated. As demonstrated earlier on in this Part, 

today linear channel suppliers are directly constrained by these OTT services. It 

follows that, in turn, non-linear services at the retail level would indirectly 

constrain any hypothetical monopolist wholesaler of linear channels from 

profitably imposing a SSNIP on retailers of linear channels. Note that an 

attempted SSNIP by a hypothetical monopolist wholesaler of channels would 

harm not only consumers, but also content owners. Content owners would have 

strong incentives in response to any attempted SSNIP by a channel wholesaler 

to bypass the channel wholesaler and distribute the content direct to consumers. 

Thus, the relevant market includes non-linear content as well as linear channels, 

due to both direct and indirect constraints. 

424 Third, a retailer does not need to acquire content in aggregated form at all, since 

it can readily undertake the aggregation activity itself (i.e. self-supply). There are 

very low barriers to entering into content aggregation, as Netflix and Amazon, as 

well as many other OTT content aggregators and retailers have demonstrated, 

with Kwese Play a prime example (see Part B). For telcos the barriers are lower, 

since they already have the infrastructure and can leverage off their existing 

subscriber base. These activities are not costly and do not require expertise 

which is unavailable to a retailer of electronic audio-visual content. Thus, if a 
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hypothetical monopoly supplier of linear channels and libraries of non-linear 

content attempted to implement a SSNIP, the retailer could instead acquire 

content rights directly from rights owners and aggregate those itself into channels 

and/or libraries of non-linear (i.e. on-demand) content. 

425 Accordingly, MultiChoice submits that there is no separate upstream market for 

the wholesale supply of channels (and/or any other aggregated form of content 

such as VOD libraries). 

426 Consistent with this analysis, in an investigation into the supply of movies on Pay 

TV, the UKCC found that a hypothetical stand-alone wholesaler of Sky Movies 

(a package of movie channels) would be constrained by the possibility of retailers 

buying content directly from movie studios to establish their own movies service, 

thus disintermediating the wholesaler. The UKCC concluded that: 

'TAl stand-alone monopolist wholesale supplier of Sky Movies would 
have no sustainable source of market power as it would have no direct 
contact with the customers responsible for the demand for its product, 
and could, over time, be disintermediated by the pay-TV 
retailers/platforms which did have this contact with customers. For 
these reasons, we did not believe that there was a separate wholesale 
market for Sky Movies. " 231 

427 Accordingly, the UKCC declined to define a relevant wholesale channel supply 

market and instead focused on retail competition and access to content 

(including, but not restricted to, channels). 

428 A similar approach can be applied to upstream market definition for any other 

channel genre, e.g. channels containing series, entertainment, factual 

programming or sports coverage. 

429 For example, a hypothetical stand-alone monopolist wholesaler of sport channels 

who attempted to impose a SSNIP above the competitive price level would risk 

being disintermediated by retailers acquiring content rights directly from sports 

federations to produce their own sport channels (or non-linear offerings) or, by a 

sports federation itself integrating into retailing and distributing its content directly 

to subscribers. In the case of sports, where federations typically sell rights to 

231 UKCC, Movies on Pay TV Market Investigation, 2 August 2012, para 4.126 
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produce electronic audio-visual coverage of their matches rather than the 

programming itself, this may require the retailer to also make arrangements to 

film the match, ed it the audio-visual feed , add commentary, etc. However, the 

retailer need not undertake these activities itself, since there are many production 

companies which can be commissioned to do this. 

No basis for Discussion Document's identification of upstream wholesale channel 

supply markets 

430 To reach a view that there exist upstream markets for the wholesale supply of 

channels distinct from the acquisition of content, the Discussion Document 

simply asserts that "[a)bove the retail market there is a wholesale market 

comprising the aggregation and packaging of television content into channels". 232 

431 This reflects the fallacy of defining markets around activities in a supply chain 

without reference to the relevant market definition question of whether a 

hypothetical monopolist of that activity would be able profitably to impose a 

SSNIP. The Discussion Document does not engage in any attempt to consider 

constraints on a hypothetical monopolist of wholesale channel supply, and in 

particular -

431.1 the constraint from non-linear content, both directly as a wholesale 

alternative for packaged channels, and indirectly from non-linear (in 

particular, OTT) offerings at the retail level which would constrain what 

a hypothetical monopolist wholesaler of channels could charge to 

retailers of channels. As established in Part B, non-linear offerings are 

fundamentally disrupting traditional linear Pay TV services at the retail 

level; and 

431.2 the constraint from retailers acquiring content directly from content 

owners and self-providing the content aggregation and/or channel 

packaging activity. 

232 Discussion Document, para 5.8.1 
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432 This is despite the Discussion Document recognising that channel packaging can 

be done in-house as an alternative to acquiring pre-packaged channels from a 

wholesale channel supplier.233 There is therefore no sound basis for the 

Discussion Document's identification of upstream wholesale channel supply 

markets. 

433 The Discussion Document then proposes that there are two relevant markets for 

the wholesale supply of channels in SA: one for "premium-tier" channels and the 

other for "basic-tier" channels. The Discussion Document's entire basis for this 

proposal appears to be a quote from the EC in a decision concerning BSkyB 

which observes that BSkyB's wholesale prices for film and sport channels are "at 

least seven times as much as the most expensive Sky basic channef' 

(Discussion Document, paragraph 5.8.7). For a number of reasons this is not an 

appropriate basis for ICASA to reach a proposal that there exists distinct relevant 

wholesale channel supply markets for "premium-tier" and "basic-tier" channels in 

SA. 

433 .1 First, this decision is based on the particular factual circumstances of 

BSkyB in another country (the UK) at a prior point in time. As such, it 

cannot form the basis for ICASA's delineation of relevant markets, 

since ICASA must conduct its own assessment of the relevant markets 

in SA based on the current circumstances of this sector in SA. 

433.2 Second , the quoted passage does not even provide a sound basis for 

delineating a market for film and sport channels distinct from "basic" 

channels. It merely identifies price differences between the channels 

at the wholesale level. As explained in the beginning of this Part, 

differences in prices alone do not necessarily imply that the products 

fall within distinct markets. Instead, one must consider whether the 

products (on their own or in aggregate with other alternatives) 

represent sufficient or insufficient constraints on an attempt by a 

hypothetical monopolist profitably to impose a SSNIP. For example, 

would retailers, if faced with a SSNIP on fi lm and sport channels, 

233 Discussion Document, para 5.8.2 
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substitute to channels containing other content, or to directly acquiring 

the relevant content, to such an extent as to preclude the SSNIP from 

being profitable for the hypothetical monopolist? The quoted passage 

does not attempt such an analysis, and therefore does not inform a 

relevant market analysis. As the UKCC noted in its Movies on Pay TV 

Market Investigation, a high price for certain wholesale channels may 

arise simply because consumers are willing to pay more for those 

channels, and that "nothing about the wholesale market could be 

inferred from just the apparently high price" of certain channels.234 

Third, the quoted passage does not even mention "premium" or 

"premium-tier". It is therefore unclear on what basis the Discussion 

Document has arrived at this term for its proposed market definition. 

Fourth, as mentioned earlier, the term "premium" is in any event 

unworkably vague, and for this reason alone does not offer a sound 

basis for relevant market definition. The lack of particularity inherent in 

the use of the term, without more specification, means that it is 

impossible for anyone to understand which channels are included 

within the market. 

434 MultiChoice submits that, even if ICASA were erroneously to define an upstream 

market for the wholesale supply of channels, there would be no basis for 

restricting such a market to channels that may traditionally have been considered 

to be "premium" channels (e.g. channels containing FSPTW movies from the 

major Hollywood studios and certain sports events). As explained above in 

relation to the re levant retail market, high quality content which is attractive to 

subscribers has proliferated, and content which may traditionally have been 

considered to be "premium" is much less significant for attracting subscribers 

than it may once have been. From a retailer's perspective, there are today many 

good alternatives to the movie and sports content traditionally considered 

"premium". 

234 UKCC, Movies on Pay TV Market Investigation, 2 August 2012, para 4. 128(a) 
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435 This very point was recognised by the UKCC in its Movies on Pay TV Market 

Investigation. The UKCC noted that having a large proportion of FSPTW movies 

from the major studios was less important to consumers than other 

characteristics, such as having a large range of movies, and the question of price. 

The UKCC also noted that retai lers such as Netflix and LOVEFiLM (now 

Amazon) had successfully developed offers to consumers using other movies 

and series content. The UKCC further noted that in the US, channels such as 

HBO and Showtime did not focus on FSPTW rights from the major studios. For 

this reason, and since upstream demand is derived from retail demand, the 

UKCC concluded that these content offerings represent alternatives for retailers 

to offerings based on FSPTW rights to Hollywood movies. 235 

436 The Discussion Document also suggests that channels which contain different 

genres of content may fall within distinct wholesale channel supply markets, 

although the Discussion Document does not ultimately propose such 

delineations. Specifically, the Discussion Document asserts that "it is highly 

unlikely that a SSNIP on a documentary channel, would lead to switching by 

broadcasters to a movie channel, for instance".236 This is mere speculation 

without evidence and wit~out even careful logical analysis. As explained earlier, 

whether a relevant market exists around a particular product depends on whether 

a SSNIP would be profitable taking into account all constraints in aggregate. 

Given the breadth of the relevant retail market, which includes all genres of 

content, the relevant question is whether a hypothetical monopolist of 

documentary channels would be able profitably to impose a SSNIP given m! the 

substitution possibilities available to retailers, including not only movie channels, 

but also news channels, entertainment channels, children 's channels and sport 

channels, among others, as well as the ability for retailers to acquire, commission 

or produce all these content types directly as a further alternative. MultiChoice 

submits that given this range of constraints, a hypothetical monopolist of 

documentary channels would not be able profitably to impose a SSNIP. 

235 UKCC, Movies on Pay TV Market Investigation, 2 August 2012, paras 4.125-4.126 
236 Discussion Document, para 5.8.3 
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Q9: Do you agree with the Authority's characterisation of the wholesale market 

and the market definition outlined above? If not, how would you define the 

relevant market/s in this regard? 

437 No. MultiChoice does not agree with ICASA's characterisation of the wholesale 

market, nor with the Authority's wholesale market definition. For the reasons 

explained above, there is no relevant upstream market for the wholesale supply 

of channels. A hypothetical monopolist of wholesale channels would be 

constrained from profitably implementing a SSNIP by significant direct and 

indirect constraints from non-linear content. 

437.1 First, retailers would have the direct alternative of acquiring, on a 

wholesale basis, non-linear content libraries instead of packaged 

channels. 

437.2 Second , a hypothetical monopolist of wholesale channels would be 

constrained indirectly, but effectively, by the many non-linear 

offerings which are today constraining retail suppliers of linear 

channels (as explained earlier in relation to the relevant retail market). 

438 Moreover, a hypothetical monopolist of wholesale channels would be further 

constrained by the alternative for reta ilers to acquire content directly from 

content owners and self-supply the content aggregation and channel packaging 

activity. In essence, there can be no relevant market for the wholesale supply 

of channels because the activity of channel packaging can readily be performed 

by any player active in the electronic audio-visual services supply chain . 

Q1 0: What is the nature of the bargaining power between independent 

wholesale channel suppliers and broadcasters? How has the nature of this 

power changed over time? 

439 The bargaining power of wholesale channel suppliers has always been limited. 

Retailers have always had the option of disintermediating wholesale channel 

suppliers by acquiring content directly from content owners and packaging their 
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own channels, rather than acquiring pre-packaged channels on a wholesale 

basis. 

440 In recent years, the bargaining power of wholesale channel suppliers has 

diminished further with the development of OTT distribution platforms and the 

proliferation of OTT compatible devices. Today, content owners can 

themselves become retailers and disintermediate wholesale channel suppliers 

by distributing their content direct to consumers (in linear or non-linear form 

using OTT distribution). 

Upstream market for technical services 

The relevant market is a broad one which includes technical services on all distribution 

technologies 

441 MultiChoice submits that there is no relevant market for technical services 

required for the retailing of electronic audio-visual services over a particular 

distribution technology. For example, a hypothetical monopolist of technical 

services required for the retailing of electronic audio-visual services over DTH 

would be constrained from profitably imposing a SSNIP by the alternative 

technologies by which retailers can reach customers such as IPTV and, 

particularly, OTI, as well as OTT (which will become a significant alternative in 

the near future once digital migration is completed). This follows from the 

relevant retail market being a market which includes services on all distribution 

technologies, as explained earlier on in this Part. 

442 Indeed, OTT distribution (including over mobile broadband networks) requires 

limited investment in infrastructure, since it makes use of the public Internet. 

Technical services for OTT players can readily be provided in-house or by third 

parties, as demonstrated by the plethora of OTT subscription and transactional 

services which are being offered without the need for conditional access or 

subscriber management activities. And when digital migration is completed in 

December 2018, OTT will be another low-cost option for retailers to reach 

consumers. 
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Discussion Document's definition of a relevant market for "technical services required 

for operating a subscription television broadcasting service" is superficial and too 

narrow 

443 The Discussion Document's consideration of the relevant market for "technical 

services" (Section 5.1 0 of the Discussion Document) is extremely superficial and 

lacking in any application of the principles of market definition . In particular, the 

Discussion Document simply identifies an activity in the supply chain which 

represents an input into the provision of retail services and then proposes to 

define a relevant market around this input. The Discussion Document does not 

contain any consideration of competitive constraints. 

444 The breadth of the Discussion Document's proposed relevant market is also 

unclear. The Discussion Document expresses ICASA's initial view that there is 

a "market for the wholesale provision and acquisition of technical services 

required for operating a subscription television broadcasting service". 237 It is 

unclear from this whether ICASA intends to limit the market to technical services 

required for operating a service which delivers linear channels to TV sets (as 

implied by the term "television broadcasting" service). 

445 If this is the intention, MultiChoice submits that this definition would be too 

narrow. MultiChoice submits that the relevant upstream market for technical 

services includes not just technical services required for operating a service 

which delivers linear channels to TV sets, but also technical services required for 

delivering other electronic audio-visual services, including non-linear (SVOD or 

TVOD) OTT services delivered to TV sets as well as a range of other devices. 

This follows from the relevant retail market being one which includes electronic 

audio-visual services on all distribution technologies (including OTT) and non

linear as well as linear services, and that a hypothetical monopolist of technical 

services for linear services only would be constrained from profitably imposing a 

SSNIP in relation to those technical services by the alternatives available for 

retailers to reach customers using non-linear services. 

237 Discussion Document, para 5. 1 0.3 
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446 The Discussion Document also speculates that technical services could be an 

entry barrier. This suggestion is out of place in a discussion of relevant markets. 

In any event, MultiChoice deals with this suggestion in detail in Part D, where it 

is explained that the requirement for technical services is not a barrier to entry. 

Q12: Do you agree with the Authority's characterisation of the market and the 

market definition as outlined above? If not, how would you define the 

relevant market in this regard? 

447 No. As explained above, the market proposed in the Discussion Document is 

unclear. It ICASA intends to limit the market to technical services required for 

the provision of linear channels to TV sets, then this definition would be too 

narrow. Furthermore, ICASA has not founded this definition on any 

consideration of competitive constraints or the lack thereof for a hypothetical 

monopolist of the proposed market. 

Q13: Is it necessary to define a market for technical services? What are the 

competition challenges in this market? 

448 No. MultiChoice submits that it is not necessary to define a market for 

technical services because there are no competition challenges in this market 

-in particular, as explained in Part D, there are no barriers to entry or to self

supply by retailers of these services. 
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PART D: COMPETITION IN THE ELECTRONIC 

AUDIO-VISUAL SERVICES MARKET 

449 A crucial step in any inquiry under s67 of the ECA is to determine whether 

competition in an identified relevant market is ineffective. This exercise should 

not simply be a structural analysis of static market shares, but rather a more 

holistic approach which seeks to identify all the competitive constraints faced by 

current operators in the market. 

450 Furthermore, since the purpose of this exercise is ultimately to determine 

whether it would be appropriate for the regulator to impose ex-ante regulation, 

the assessment of competition must be forward-looking. This is because if the 

current position of competition in the retail market is not durable due to 

foreseeable market developments absent regulation, then clearly the imposition 

of any form of regulation is not warranted, given that the market will resolve any 

concerns independently. 

451 As outlined in Part B: Overview and Dynamics and in Part C: Relevant Markets 

of these representations, traditional Pay TV broadcasters such as MultiChoice 

are already constrained by a variety of existing sources for electronic audio

visual services, including global OTT services and South African telcos at the 

higher end, and other regional Pay TV broadcasters and FTA TV broadcasters 

at the lower-end. 

452 These sources of competition will strengthen considerably in the next few years 

as broadband access continues to improve and become less expensive, existing 

OTT services expand their offerings, new OTT players launch, OTT is rolled out 

and regional Pay TV competitors enter the market in SA. 

453 These disruptive developments taking place on the continent and globally are 

indicative of the lack of barriers to entry and expansion for efficient operators, as 

well as the fact that access to specific content or incumbent platforms are 

unnecessary requirements for successful entry. 
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454 This Part D of these representations focuses on the effectiveness of competition 

in the relevant markets- both currently and prospectively - and is organized as 

follows: 

454.1 First, this Part addresses how the Inquiry should approach the 

assessment of the effectiveness of competition. Two important 

elements to this assessment are required, namely that the exercise is 

primarily forward-looking, and that a holistic rather than purely 

structural approach should be adopted. This is particularly important in 

a dynamic market. 

454.2 Second, and since it is common practice for regulators to first assess 

the effectiveness of competition at the retail level, this Part proceeds to 

assess competition in the retail market for electronic audio-visual 

services - both currently and prospectively. The number and 

competitive strength of entrants to the market reveals that there are no 

entry barriers for well-resourced and efficient entrants, and that the 

South African market has already attracted some formidable 

competitors. These include global OTT services, the global advertising

based OTT services, regional and local OTT services, 

direct-to-consumer content providers, the increasing audio-visual play 

by large local telcos (evident, for example, from the recent launch of 

Cell C's Black), and the two strongest regional operators (StarTimes 

and Kwese). In addition, the well-established FTA broadcasters have 

expanded into the multi-channel environment, and this will strengthen 

in future as on is rolled-out further, since it will provide scope for new 

entry. In this context competition is far from ineffective and can only 

intensify on a forward-looking basis. 

454.3 It is common for regulators to first assess the effectiveness of 

competition at the retail level, and only if that is ineffective to then 

assess competition at the wholesale level. Nevertheless, MultiChoice, 

in the third section of this Part 0, will take the precaution of examining 

competition in the upstream wholesale market for electronic 

audio-visual content. MultiChoice will also explain that exclusivity is an 
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essential element to competition in the electronic audio-visual services 

market, since differentiation through content (and other factors) is the 

very basis for competition. As outlined in Part C, the imprecise notion 

of so-called "premium" content is not a useful basis for market definition 

nor for assessing effectiveness of competition, since a broad range of 

content is popular and capable of building an audience. Finally, all 

content is contestable, even the more expensive properties, by well

resourced and efficient entrants. There is no evidentiary support for 

incumbency advantage or vicious cycle theory. 

Fourth, this Part will demonstrate that competition in the upstream 

wholesale market for technical services is also far from being 

ineffective. 

Finally, this Part will consider the question of SMP. 

APPROACH TO ASSESSMENT OF COMPETITION 

455 The assessment of the effectiveness of competition is the central element to any 

market inquiry. This is because it is only if ICASA finds that competition in the 

electronic audio-visual services market is ineffective, that ICASA may proceed to 

contemplate ex-ante regulation. 

456 s67(4A) of the ECA indicates what ICASA must consider when determining 

whether there is ineffective competition, but it also does not limit the 

consideration to those factors, since they are to be considered "amongst other 

things": 

"( 4A) When determining whether there is effective competition in markets and 
market segments, the Authority must consider, amongst other things -

(a) the non-transitory (structural, legal and regulatory) entry barriers to 
. the applicable markets or market segments; and 

(b) the dynamic character and functioning of the markets or market 
segments, including an assessment of relative market share of the 
various licensees or providers of exempt services in the markets or 
market segments, and a forward looking assessment of the relative 
market power of the licensees in the markets or market segments." 

(emphasis added) 
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457 ICASA has issued a Guideline for Conducting Market Reviews (2010) ("the 

Guidelines"), which is intended to provide guidance as to how market reviews 

are to be conducted. From the legislation, Guidelines and best practice globally, 

there are two important elements to assessing the effectiveness of competition, 

namely that the exercise is primarily forward-looking, and that a holistic rather 

than purely structural approach should be adopted. In addition, it is common for 

regulators to first examine the effectiveness of competition at the retail level, and 

only if that is ineffective, to then assess competition at the wholesale level. 

Forward-looking assessment 

458 The assessment of competition necessarily has both an existing and forward

looking component, given that the purpose is to determine if ex-ante regulation 

is necessary in order to address any finding of ineffective competition. This is 

because if the current position of competition in the retail market is not durable 

due to foreseeable market developments absent regulation, then clearly the 

imposition of any form of regulation is not warranted. In other words, if market 

forces will resolve any current ineffective competition within a reasonable period 

of time, such as three to five years, then regulation is not required to achieve that 

desirable outcome. In fact, as Part E of these representations demonstrates, 

such regulation may be expressly undesirable, since it may undermine the 

natural competitive process. 

459 It is noteworthy that s67(4A)(b) requires ICASA to consider "the dynamic 

character and functioning of the market" and to conduct "a forward-looking 

assessment". ICASA's Guidelines emphasises, on numerous occasions, that 

when considering the effectiveness of competition, the assessment must be 

forward-looking: 

459.1 "Section 67(6)(b) [now s67(4A)] outlines the factors to be considered 
when evaluating the effectiveness of competition in a market. The 
guiding principle behind any evaluation is that the focus is forward
looking, i.e. the market may be deemed ineffectively competitive only if 
a licensee (or group) is deemed to have significant market power over 
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a period of time into the future. The Authority will determine the time 
period to be considered on a case-by-case basis. "238 (emphasis added) 

459.2 "Actual and potential existence of competitors: a forward-looking 
assessment of the effectiveness of competition within a market is 
required to take into account existing as well as potential competitors 
and the impact of an increasing number of players providing services 
in the same market on whether it is possible for a licensee to have 
significant market power. In terms of actual and potential existence of 
competitors, the assessment will take due regard of all possible barriers 
to entry as well as the likelihood that entry will have an impact on the 
market powers of existing licensees. To this extent, new entrants to a 
market represent a form of supply-side substitution. "239 

(emphasis added) 

459.3 "Dynamic characteristics of the market: high levels of growth, 
innovation and product/service differentiation cumulatively indicate a 
market that is dynamically competitive as different licensees enter/exit 
offering different services at different prices within the same market. "24° 

(emphasis added) 

460 It is precisely because any regulations which may be made in terms of s67(4) of 

the EGA will govern the future conduct of a licensee (i.e. will constitute what 

MultiChoice refers to in these representations as "ex ante regulation") , that the 

statute and the Guidelines emphasise that these analyses must be 

forward-looking. 

461 This accords with best practice in other jurisdictions. For example, the EC 

approach to market assessment for the purpose of ex ante regulation in the 

electronic communications sector expresses the same rationale for a 

forward-looking approach: 

"When carrying out a market analysis under Article 16 of Directive 2002/21 EC, 
the assessment of a market should be done from a forward-looking perspective, 
starting from existing market conditions. The analysis should assess whether 
the market is prospectively competitive and whether any lack of competition is 
undurable. by taking into account expected or foreseeable market 
development. "241 (emphasis added) 

238 Guidelines, p1 0 
239 Guidelines, p11 
240 Guidelines, p12 
241 European Commission, Commission Recommendation of 9 October 2014 on Relevant Product 

and Service Markets within the Electronic Communications Sector Susceptible to Ex Ante 
Regulation, 2014/710/EU, OJ EU L 295/79, Recital 9 
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Assessment must be of market dynamics, not only structure 

Purely structural approach adopted by ICASA has been discredited 

462 The economic field of industrial organisation and the assessment of the 

effectiveness of competition by economic regulators has progressed 

considerably from the simplistic Structure-Conduct-Performance ("SCP") 

Paradigm of the 1950s which posited that conduct and performance can simply 

be inferred from concentration levels and the nature of entry barriers alone. 

462.1 

462.2 

As a leading US antitrust scholar Hovenkamp notes: 

"The structural emphasis of the S-C-P paradigm remains, but today 
structure no longer appears to dictate performance; rather, we think 
of structure as a prerequisite to anticompetitive performance. 
Structure has become a necessary but not a sufficient cause. Within 
this substantially revised paradigm, conduct has acquired 
considerable independent significance". 242 

European antitrust scholars Whish and Bailey (2012),243 as well as 

Motta (2004),244 discuss the dangers of concluding on conduct of firms 

and assessing the effectiveness of competition in a market on the basis 

of the number of firms in that market and therefore, concentration. In 

their discussion on oligopoly, they caution against placing too much 

weight on the number of firms in a market when assessing the level or 

effectiveness of competition in that market. They point out that while 

the number of firms in a market may be reason to consider whether 

certain conduct is present in that market, it cannot be the basis on 

which to conclude that such conduct occurs or will occur. In their 

warning about the use of the term "oligopoly" they comment: 

"The expression oligopoly is not entirely helpful in describing the 
situation of concern for competition policy, since there are many 
markets in which there are only a few sellers and yet which are highly 
competitive; and there are others in which there may be many firms 
and yet a failure of the competitive process. . . For this reason, it is 
increasingly recognised that to address the problem of 'oligopoly', as 

242 H Hovenkamp, 2005, Federal Antitrust Policy, The Law of Competition and Its Practice, 3rd Edition 
("Hovenkamp"), p45 

243 R Whish and D Baily, 2012, Competition Law, 71h Edition ("Whish and Baily") 
244 M Motta, 2004, Competition Policy: Theory and Practice 
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if the problem were purely numerical, is to miss the correct target ... 
To depict the problem as a matter of numbers does not do full justice 
to economists' concept of 'market power'; it is market power, whether 
individual or collective, that confers the ability to suppress output and 
to raise price to the detriment of consumers. It is true that that the 
fewer the number of players in the market, the more likely it is that 
market power will exist; however, the identification of market power 
is not simply a matter of counting heads". 245 (emphasis added) 

463 In the Discussion Document ICASA adopts a position that a market which does 

not mimic characteristics of perfect competition because of having entry barriers, 

a limited number of suppliers, information asymmetry and lack of innovation 

reflects market failure.246 This explains ICASA's pre-occupation with describing 

and establishing that certain market features exist in the Pay TV sector. This 

approach finds no basis in contemporary economics - as discussed above and 

as noted by Bishop and Walker, the model of perfect competition does not 

provide a good basis for policy,247 because such an approach implies that nearly 

all industries warrant intervention. They also proceed to point out that focusing 

on describing market characteristics as a measure of the effectiveness of 

competition is adequate.24s 

464 As MultiChoice has indicated in Part A of these representations, s67 of the ECA 

indicates that ICASA may only proceed to contemplate any form of ex ante 

regulation if it determines that competition is ineffective in a relevant market. 

Neither the ECA nor ICASA's Guidelines provide any guidance as to what 

constitutes "ineffective competition". 

465 MultiChoice submits that what constitutes "ineffective competition" must be a 

state of competition which results in significant harm to consumers. 

466 Furthermore, for ex ante regulation to be justified, a market should be considered 

to be ineffectively competitive only if the lack of competition is expected to persist. 

Thus, a market where competitors are likely to enter in the foreseeable future 

should not be considered as experiencing ineffective competition. 

245 Whish and Baily, pgs560-561 
246 Discussion Document, para 6.1.1 
247 S Bishop and M Walker, 2010, The Economics of EC Competition Law, 3rd Edition ("Bishop and 

Walker"), p20 
248 Bishop and Walker, p20 
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467 Moreover, the assessment of competition should take account of dynamic, not 

merely static factors, which is a theme which MultiChoice will develop shortly. 

468 Economists such as Joseph Schum peter have stressed that innovation is the key 

driver of economic improvements and benefits to consumers and that it is for this 

reason that competition must be assessed in dynamic terms. Dynamic 

competition is a process in which technological innovation may temporarily 

create a degree of static market power, but this is not persistent, since it is shortly 

to be displaced by the next innovation. Moreover, in Schumpeter's process of 

"creative destruction", temporary market power is the beacon which attracts 

innovative efforts, motivating the investment which leads to the next 

technological improvement. Thus, while a static assessment might determine 

that competition is ineffective, the true picture is a dynamic one in which 

competition takes place over time and is highly effective in generating benefits 

for consumers. 

469 Indeed, ICASA's Guidelines recognise "[d]ynamic characteristics of the market" 

as a factor to be considered when determining the effectiveness of competition 

and notes that "high levels of growth, innovation and product/service 

differentiation cumulatively indicate a market that is dynamically competitive as 

different licensees enter/exit offering different services at different prices within 

the same market". 

470 Yet much of ICASA's framework is essentially static. It also appears not to 

recognise that a market which is dynamically competitive may nonetheless 

exhibit a high degree of static market power, and that competition may emerge 

in the form of a new product or process which supplants the previous incumbent 

rather than competes alongside it. 

Dynamic character and functioning of markets essential for assessment of competition 

471 s67 of the ECA indicates that ICASA must consider "the dynamic character and 

functioning of the markets". This is an exercise which must go beyond simply 

static levels of concentration and entry barriers. This is evident from ICASA's 

own Guidelines, which provide a lengthy list of factors which may influence the 
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effectiveness of competition beyond simply concentration levels and entry 

barriers. 249 

472 The requirement to look beyond static concentration levels and entry barriers is 

even more pertinent given the forward-looking nature of any effectiveness of 

competition assessment. This is because market dynamics may themselves alter 

those elements, as the EC Explanatory note to the relevant EC recommendation 

in respect of markets susceptible to ex-ante regulation notes: 

"Market dynamics in the absence of sector-specific ex ante regulation may 
make barriers to entry disappear over time. for example as a result of 
technological developments or previously imposed wholesale regulation. The 
deployment of alternative infrastructures allowing to offer substitutable services 
at the retail/eve/ can result in changes of competitive dynamics throughout the 
supply chain. Convergence of previously distinct markets may increase 
competition. Or simplv, there may be sufficient players active in the market for 
effective competition to emerge behind the barriers to entry, e.g. on the relevant 
retail market, even without ex ante regulation. "250 (emphasis added) 

473 Whilst not an exhaustive list, some of the additional factors which are typically 

found to be relevant to assessing the effectiveness of competition and which are 

prevalent in the electronic audio-visual service market are outlined below: 

473.1 Market characteristics. The characteristics of products or services 

may shape market structure, but provide limited insight into actual 

competitive intensity. 

473.1 .1 Many industries may naturally accommodate only a few 

operators due to either the nature of production, such as 

economies of scale, efficiencies and/or large investments, or 

limitations in total demand, such as in a small domestic 

market. However, in such markets even a limited number of 

operators which compete vigorously may still be sufficient to 

realise competitive outcomes. Indeed, characteristics such 

249 Guideline, pgs10-13 
25° Commission Staff Working Document Explanatory Note accompanying the document 

Commission Recommendation on relevant product and service markets within the electronic 
communications sector susceptible to ex ante regulation in accordance with Directive 2002121/EC 
of the European Parliament and of the Council on a common regulatory framework for electronic 
communications networks and services, SWD (2014) 298, p9: 
https://www. pts.se/upload/Regler/Explanatorynote-20141 009. pdf 
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as fixed costs may precisely drive such behaviour, since even 

small movements in sales have large unit cost and profit 

implications. 

473.1.2 Similarly, a single firm may occupy a sizeable position in the 

market due to superior innovation , efficiencies or product 

offering relative to less efficient rivals. In such cases, it is the 

more competitive offering to consumers which results in 

concentration, and there may be no ability to abuse that 

position if it is contestable by more efficient rivals, current and 

potential. 

Nature of actual entrants and scope for expansion. The trend in the 

number and competitive relevance of recent entrants into a market is 

likely to be of more relevance than static measures such as market 

share. 

473.2.1 This is because low market shares may reflect the recent 

entry rather than the competitive potential of the entrants. 

This is especially the case for firms entering from adjacent 

markets, or global entrants which have considerable scale, 

financial resources and other assets, but whose immediate 

market position is not reflective of those capabilities. Such 

capabilities, potentially combined with no or limited barriers 

to expansion or a growing market, enable such firms to 

quickly take a material market share. 

473.2.2 Furthermore, even if market entrants fail, the frequency and 

differentiation of entry may still reflect a competitive 

dynamism in the market which constrains incumbents. As 

ICASA's Guidelines note in respect of "dynamism and trends 

in the market", "high levels of growth, innovation and 

product/service differentiation cumulatively indicate a market 

that is dynamically competitive as different licensees 
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enter/exit offering different services at different prices within 

the same market. "2s1 

Threat of potential competitors. As ICASA's Guidelines recognize, 

"a forward-looking assessment of the effectiveness of competition 

within a market is required to take into account existing as well as 

potential competitors". 252 The likelihood of new entrants in the 

foreseeable future will naturally reshape competition in the market and 

may mean the current market position is not durable. It is wel l accepted 

in the economic literature that the threat of entry is also likely to 

constrain the current pricing, product quality and customer service of 

firms in a market. This is because exploiting their current market 

position will only invite entry by those potential entrants and tougher 

competition in the future. 

Technological developments and convergence. Related to the 

threat of potential competitors, technological change and convergence 

within the electronic audio-visual services market may not only 

eliminate whatever entry barriers might exist, but may also bring into 

competition firms which were originally operating in distinct markets 

and which adopt different business models. The OTT dynamics and the 

range of firms now contesting the electronic audio-visual services 

market described in Part B above precisely illustrate this potential. 

Recognising this potential in this market in particular, the EC 

explanatory note to the relevant EC recommendation in respect of 

markets susceptible to ex-ante regulation pertinently makes the 

following observation: 

"Market dynamics may also be changed by technological 
developments or by the convergence of products and markets. The 
presence of infrastructures that are based on different technologies 
but that offer products that are substitutable for end customers can 
also alter competitive dynamics across the supply chain, including 
competition on price, choice and quality. Indeed, competitive 
pressures on operators need not necessarily derive from other 

251 Guidelines, p12 
252 Guidelines, p11 
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comparable operators, but may be exercised by undertakings (such 
as those that are currently referred to as over-the-top players) that, 
while adopting different business models, are able to supply 
products that can be regarded as an alternative by end users. 
Indeed, in innovation-driven markets competitive constraints often 
come from innovative threats from potential competitors that are not 
currently in the market, and dynamic or longer-term competition can 
take place among firms that are, from a static perspective, not 
necessarily competitors in an existing market." 253 (emphasis added) 

Assessment must be evidenced-based 

474 In the context where there is an imperative to consider a range of market 

characteristics and dynamics in order to draw accurate conclusions in assessing 

the effectiveness of competition, it is extremely important that such an exercise 

is an evidence-based assessment. This is because robust conclusions cannot 

be drawn from simple inferences on basic measures, such as those proposed in 

the structure-conduct-performance paradigm. 

475 This exercise is especially important in the context of rapidly changing market 

dynamics and a forward-looking assessment of the effectiveness of competition. 

Inferences cannot be drawn from historic evaluations and decisions of regulators 

in other jurisdictions where market circumstances may have differed. The 

electronic audio-visual services market is very dynamic and increasingly so, 

particularly given technological advancements. 

Wholesale markets should only be reviewed if competition in the retail market 

is ineffective 

476 The approach adopted in other jurisdictions in respect of wholesale markets is to 

only assess the effectiveness of competition for the purposes of ex-ante 

regulation if it is found that competition in the retail market downstream is itself 

ineffective. In other words, wholesale markets cannot be a concern , if there are 

not concerns in the retail market. 

477 The EC approach to market assessment for the purposes of ex-ante regulation 

in the electronic communications sector articulates this approach as follows: 

253 Ibid p1 0 
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"(7) For both the Commission and national regulatory authorities the starting 
point for the identification of wholesale markets susceptible to ex 
ante regulation is the analysis of corresponding retail markets. 

(14) If the retail market concerned is not effectively competitive from a 
forward-looking perspective in the absence of ex ante regulation, the 
corresponding wholesale market(s) susceptible to ex ante regulation in 
line with Article 16 of Directive 2002/21/EC should be assessed . ... On 
the other hand, if the retail market concerned is effectively competitive 
from a forward-looking perspective in the absence of ex ante wholesale 
regulation on the corresponding relevant market(s), this should lead the 
national regulatory authoritv to conclude that regulation is no longer 
needed at wholesale level. In such a case, the corresponding relevant 
wholesale market(s) should be assessed with a view to withdrawing ex 
ante regulation. "254 

478 Furthermore, if wholesale markets are to be assessed, then that exercise needs 

to consider not only the direct competitive constraints, but also the indirect 

constraints imposed through the downstream retail market from other 

technologies/business models or self-supply. 

479 Once more, the EC approach to market assessments for the purposes of ex-ante 

regulation in the electronic communications sector is instructive in this regard . 

"When analysing the boundaries and market power within (a) corresponding 
relevant wholesale market(s) to determine whether it is/they are effectively 
competitive, direct and indirect competitive constraints should be taken into 
account, irrespective of whether these constraints result from electronic 
communications networks, electronic communications seNices or other types 
of seNices or applications that are comparable from the end-users' 
perspective." 

Comments on ICASA's proposed approach 

480 The Discussion Document proposes that in assessmg the effectiveness of 

competition in the relevant markets, ICASA will assess the following factors -

480.1 non-transitory barriers to entry; 

254 European Commission, Commission Recommendation of 9 October 2014 on relevant product and 
service markets within the electronic communications sector susceptible to ex ante regulation in 
accordance with Directive 2002121/EC of the European Parliament and of the Council on a common 
regulatory framework for electronic communications networks and services, 2014/71 0/EU, OJ EU 
L 295/79, Recital10 
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the dynamic character and functioning of the market (including market 

power and concentration); 

the nature and extent of vertical integration in the market; and 

whether competition law alone will be sufficient to deal with the 

identified market failure. 

481 The first two factors are cited under s67(4A) of the ECA as the two aspects which 

ICASA must consider in its assessment, but the relevant question is what is 

specifically covered by those two factors? The third factor is one of many other 

factors listed in ICASA's Guidelines which could be taken into account, and whilst 

potentially relevant, it is not clear why it alone is singled out. The fourth factor 

does not necessarily inform the effectiveness of competition , but is rather one of 

the factors which informs whether ex-ante regulation would be appropriate if it is 

found that competition in that market is ineffective. 

Scope and application of proposed factors 

482 The Discussion Document takes a very narrow static and structuralist approach 

to the interpretation of these factors and the assessment of the effectiveness of 

competition. This is in contradiction to both the interpretation of s67(4A), ICASA's 

own Guidelines, as well as best practice globally. MultiChoice submits this for 

the following reasons. 

483 The Discussion Document reflects a general misunderstanding of the current 

status of economic theory, which leads ICASA to a literal approach of applying 

economic theory to complex issues. Notably, the theories which ICASA applies, 

namely SCP and the notion of "perfeCt competition", are both irrelevant to the 

market at hand. Competition need not be ineffective in a market characterized 

by factors highlighted by ICASA. Further, the market is characterized by 

differentiation, thus a theory which assumes homogeneity is irrelevant. 
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484 In section 6 of the Discussion Document dealing with effectiveness of 

competition, ICASA cites with approval the SCP paradigm and the relevance of 

market structure in determining conduct and performance. As indicated above, 

the SCP paradigm is an outdated and largely discredited tool for assessing the 

effectiveness of competition. 

484.1 The SCP paradigm reasons that certain market structures, particularly 

where one finds high concentration and high barriers to entry, dictate 

that firms will engage in certain types of conduct such as oligopoly 

behaviour.255 The SCP paradigm has some of its roots in the Cournot 

model of oligopoly in which there is an inverse relationship between the 

number of firms in a market and price. The fewer the number of firms 

competing, the more the price and output resemble that of a single-firm 

monopolist. Thus, the extent of competitiveness in a market would be 

largely driven by the number of firms in the markeP56 

484.2 The field of industrial organization in economics has seen huge 

developments since the Cournot model was developed in the 1800s 

and even since the SCP paradigm was developed in the 1950s. As 

indicated above, there is now a clear recognition that market 

concentration alone has no useful predictive power as to the 

effectiveness of competition, since even concentrated markets may be 

highly contested. Instead, there should be a consideration of a range 

of factors relating to market characteristics and dynamics. 

484.3 The Cournot model and the SCP paradigm are especially irrelevant to 

dynamic markets such as the electronic audio-visual services market. 

The Cournot model is typically ascribed to traditional industries, such 

as cement, where competition is output-based (i.e. total supply impacts 

directly on pricing levels). It is also a static model where there is no 

consideration of technological change. The electronic audio-visual 

services market where content can be duplicated infinitely at no cost, 

255 Hovenkamp, p43 
256 Ibid 
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and which is experiencing disruptive technological change is clearly at 

the opposite end of the market spectrum. 

485 The manner in which ICASA has elected to apply these factors in the Discussion 

Document confirms that ICASA has adopted an inappropriate, static, structural ist 

approach to assessing the effectiveness of competition. ICASA does not 

interpret these factors as encompassing a broader range of considerations. The 

section of the Discussion Document covering the "dynamic character and 

functioning of the market" solely seeks to estimate current market shares and 

HHI concentration indices for narrow markets which bear no relation to the 

current competitive dynamics of the electronic audio-visual services market. 

Similarly, the discussion of entry barriers in the Discussion Document is static 

and is not forward-looking as the legislation requires. 

486 Furthermore, ICASA has not embarked on an objective, evidence-based 

approach which is necessary in the context of market dynamism. Instead , it 

draws heavily from assertion and inference based in large part on historic views 

expressed by regulators in other jurisdictions, where the characteristics of the 

market in question differ from those which pertain to the market in SA at this point 

in time and the foreseeable future. In addition, the Discussion Document is based 

on a fair amount of speculation which is expressed as fact. It also selectively 

draws from the opinions of certain market participants and not others, and 

incorrectly treats such opinions as fact without testing them against evidence. 

Indeed , the Discussion Document's section on effectiveness of competition is 

almost entirely devoid of verifiable facts and evidence. Greater detail on these 

flaws is provided in Appendix 7 to these representations. 

Q14: Do you agree with the Authority's proposal to use the above factors in 

determining the effectiveness of competition? Please substantiate your 

answer. 

No. MultiChoice does not agree with ICASA's proposal of limiting its assessment to 

four factors, nor how ICASA has sought to practically assess these four factors. As 

discussed above, the assessment of the effectiveness of competition needs to be 

more robust, holistic and forward-looking if it is to properly assess the effectiveness 
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of competition in the market currently and prospectively. MultiChoice's submissions 

on the appropriate approach are outlined above. 

COMPETITION WITHIN THE RETAIL ELECTRONIC AUDIO-VISUAL SERVICES 

MARKET 

487 In this next section of this Part, MultiChoice will deal with the following : 

487.1 First, and as outlined in Part B of these representations, traditional Pay 

TV is being completely disrupted by the rapid emergence of OTT 

services, many of whom are global giants or well-resourced domestic 

telcos. At the same time, incumbent Pay TV broadcasters in 

sub-Saharan Africa have had to contend with the emergence of some 

large regional Pay TV entrants and FTA TV broadcasters strengthening 

their offering as they evolve in a multi-channel digital environment and 

increase investment in local content. The result is that there are huge 

competitive constraints being placed on traditional Pay TV 

broadcasters from all corners of the market. Looking forward , the 

effectiveness of competition can only intensify as existing OTT services 

rapidly expand and new ones enter, the domestic telcos expand their 

electronic audio-visual services, regional competitors enter the 

domestic market and FTA TV grows (both on the OTT, DTH and OTT 

platforms). In such a dynamically competitive context it is also unlikely 

that the different operators are going to reveal the full extent of their 

strategic intent and plans in a regulatory inquiry lest they tip off their 

competitors. The pace of change is so rapid that new services are 

being launched monthly, and the industry is unlikely to look anything 

like it does currently in three to five years' time. 

487.2 Second, there are no barriers to entry in the electronic audio-visual 

services market, alternatively the barriers to entry are low and capable 

of being surmounted by well-resourced and efficient entrants. 

487.3 Third, in such a dynamic environment, traditional Pay TV broadcasters 

have had to assess these competitive threats - not by how many 
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existing subscribers or the audience share these competitors 

have - but rather by what the actual and potential competitors are 

capable of achieving given their strengths and resources. It is these 

competitive threats which Pay TV broadcasters have had to proactively 

respond to, lest they find themselves with a rapidly reducing subscriber 

base. This proactive response is the same as in any competitive 

market, namely to improve customer value in order to retain their 

business. This may be achieved through multiple means, such as: 

487.3.1 increasing product value through more or better content for 

the same subscription price, lowering prices for the same 

content offering or tempering price increases despite rising 

costs; 

487.3.2 product innovation through new bouquets aimed at different 

customer target markets, and content adjustments to 

bouquets to better meet customer preferences; 

487.3.3 content innovations and the launch of additional electronic · 

audio-visual services to meet the on-demand environment of 

on players; 

487.3.4 improvements to the technical functionality and access 

interface; 

487.3.5 improving the customer service and experience through 

call-centre investments and self-help options; and 

487.3.6 increases in efficiency and investment to meet these 

objectives. 

This is precisely the position MultiChoice has found itself in, particularly 

over the past five years, as the dynamic changes in the market have 

intensified. Consistent with such competitive constraints, MultiChoice 

has had to continually increase product value and innovate to the 

benefit of consumers in order to retain and grow its subscriber base. 
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This has resulted in rapidly escalating costs for both content and 

platform development which is not reflected in subscription fees which 

have generally remained flat or declined in real terms. Actual and 

potential competition in this dynamic market has proved to be effective 

in generating competitive outcomes for consumers. 

Fourth, ICASA's focus on the fact that a number of Pay TV licensees 

have failed is misplaced, in part because of the artificiality of 

considering only Pay TV broadcasters as the extent of the market, but 

because those licensees' failure to launch, or lack of sustainability was 

due to a mix of strategic business choices made by the shareholders 

of some of those licensees; certain of those licensees were poorly 

resourced and inefficient; and regulatory failure. Their failure had 

nothing to do with barriers to entry or market failure. After all, the exit 

of inefficient firms is also a feature of an effectively competitive market. 

Finally, MultiChoice will comment in greater detail on how ICASA has 

sought to assess competition within the relevant market. 

r 
OTT is already disrupting the market in SA 

488 As outlined in Part 8 of these representations, various developments in the 

electronic audio-visual services market have facilitated the emergence of OTT 

services being offered by global giants and well-resourced domestic telcos. This 

has completely disrupted traditional Pay TV globally, and SA is no different. 

489 The Discussion Document has sought to downplay the competitive significance 

of OTT services in SA on the basis of broadband speeds and penetration, and 

on this basis has sought to narrow its focus to only licensed Pay TV broadcasters. 

This position is completely incorrect for a number of reasons. 

490 First, as Part 8 indicated, broadband speeds required for live streaming of audio

visual content are relatively low and are achievable even by the standard 3G 

mobile networks with 99% coverage of the country and 25 million smartphone 

subscribers. Other broadband platforms, including L TE (with more than 76% 

coverage), ADSL and fibre (with over 2 million homes passed) greatly exceed 
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this speed requirement. In addition, Vodacom is already trialling mobile 5G with 

Nokia, focusing on "the delivery of ultra-high-definition and virlual reality video". 257 

As Part B shows, with mobile 5G a feature length film could be downloaded in 

seconds. 

491 Second, as Part B indicated, data costs are not a barrier to the adoption of OTI 

services in SA: prices on both mobile and fixed broadband have come down 

dramatically in recent years. For instance, basic fibre packages start at around 

R499 per month for uncapped data at a speed of 4 Mbps258 and higher speeds 

are not much more.259 In addition, most of the domestic telcos have already 

sought to drive adoption and data use through capping data charges for 

electronic audio-visual services. For instance, Cell C advertises data bundles for 

its Black audio-visual service from 1 c/MB and offers an additional 20GB free to 

certain contract customers.260 Telkom zero-rates data for its LIT service to mobile 

contract and fixed-line customers.z61 

492 Third, the phenomenal growth in mobile data usage and consumption of 

audio-visual content online in SA demonstrate that access speeds and costs are 

not a barrier to OTT growth in the country. 

492.1 Data from Ericsson Consumerlab shows that SA has the second 

highest growth in mobile audio-visual consumption of any market in the 

world.262 Ericsson also predict that by 2020 around 50% of all audio

visual content viewing will be on a mobile screen through VOD.263 

257 TechCentral, 7 November 2017, Vodacom to begin 5G trials with Nokia: 
https://techcentral.co.za/vodacom-begin-5g-trials-nokia/78040/ 

258 Vox, FTTH packages: https://solid.vox.co.za/vox/portal/public/services/ftth/viewFtthMap.jsp; 
Mweb: https://www.mweb.co.za/internet-connection/fibre/fibre-to-the-home 

259 Uncapped data at a higher speed of 10 Mbps can range from R649, Mweb: 
(https://www.mweb.co.za/internet-connection/fibre/fibre-to-the-home) to R799; Telkom: 
( https: I /secure. te lkom. co. za/tod a y/sh op/home/ pian/ 1 0 m bps-uncapped-fibre/) 

26° Cell C, black: Offers and Benefits: https://www.cellc.co.za/cellc/black 
261 Fin24, 24 August 201 7, Telkom launches its zero-rated streaming platform LIT: 

https://www.fin24.com!Tech/News/telkom-launches-its-zero-rated-streaming-platform-lit-
20170824 

262 The Media Online, 8 July 2016, SA showed second highest growth in mobile video globally: 
http :1/themediaonlin e. co. za/20 16/07 /sa-showed-second-highest-growth-in-video-globally/ 

263 Punch Newspapers, 17 October 2017, 50% of TV viewing to be on mobile screen: 
http:/ I punch ng. com/50-of -tv-viewing-to-be-on-mobile-screen/ 
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Data from Cisco's Visual Networking Index shows that nearly 58% of 

all data traffic on the Internet in SA is audio-visual content, and that this 

will be 71% by 2020.264 

Vodacom has just announced that data revenues (at R11.2 bi llion for 

the first 6 months of FY2018) have outstripped voice revenues for the 

first time. It also reported that in the past year alone, data traffic grew 

by a phenomenal 51% and better in-bundle data usage resulted in an 

effective 24% reduction in price. Vodacom now has over 17m 

smartphone devices on its network alone, growing at 18% per 

annum.265 

493 Fourth, as outlined in Part C, it is not necessary for all customers to potential ly 

switch in order for an alternative product to place a competitive constraint on 

traditional Pay TV. Rather, it is sufficient that a large enough set of marginal 

consumers are willing and able to switch.266 As Part B identifies, 

493.1 Furthermore, it is not even necessary for these marginal consumers to 

switch entirely, as cord-shaving has an equally strong competitive 

effect. 

493.2 

264 TechCentral, 30 May 2017, Africa's demand for fibre set to boom: https://techcentral.co.za/africas
demand-for -fibre-set-to-boom/7 4403/ 

265 Vodacom, Interim results for the six months ended 30 September 2017, pgs10 and 18: 
http://www. vodacom .com/pdf/interim-results/2017 /interim-results-presentation-H 1-2018-final
latest.pdf; TechCentral, 13 November 2017, Vodacom data revenue tops voice for first time: 
https://techcentral.co.za/vodacom-data-revenue-tops-voice-first-time/78133/ 

266 In addition, that set of customers need only be relatively small if an industry has a high proportion 
of fixed costs, which is the case for Pay TV 
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Ericsson Consumerlab global surveys for 2017 show that young South 

Africans (under 34) expressed the highest level of interest in 

subscribing to multiple on-demand services.267 

494 Fifth, all commercial operators examine competitors on the basis of the forward

looking threat in addition to the current threat, as should ICASA's assessment 

under s67. If competitors have the potential to expand rapidly, then a competitive 

response is required immediately in order to avoid a quick reduction in subscriber 

numbers and loss of market share. 

494.1 Given the existing installed base of broadband users there is already 

scope for a rapid expansion in OTT adoption. Furthermore, as Part B 

identified, broadband is being rolled out rapidly, and leading FTTH 

providers are specifically targeting DStv households because those 

households have a proven demand for audio-visual services and are 

therefore strong prospective customers. 

494.2 In addition, the BigTech companies and domestic telcos have a large 

installed base of subscribers or users which presents an opportunity to 

quickly gain audio-visual audience/ subscribers through cross-selling. 

495 These factors mean that it is highly unlikely that any traditional TV broadcaster 

(Pay or FTA) globally is not taking the competitive threat of OTT services 

seriously, or is not responding to that threat, including South African 

broadcasters, as outlined in Part B. In their response to the Questionnaire, other 

broadcasters and respondents have made similar points on the impact of OTT 

services on the competitive landscape. 

495.1 According to the SABC: 

"Just under 10% of all adult video media consumption for 
performance period is allocated to non-TV in Ariana:2016 audience 
research. Most of this would be OTT services, so there has been a 
significant impact. In addition, particularly at upper LSMs, it has 
fundamentally changed the media ecology, impacting on 

267 Punch Newspapers, 17 October 2017, 50% of TV viewing to be on mobile screen: 
http:l/punchng.com/50-of-tv-viewing-to-be-on-mobile-screen/ 
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consumption patterns and expectations around content delivery. As 
bandwidth becomes cheaper and more accessible, the impact of 
these new services will become more profound and wide ranging as 
the experience of more developed markets shows. "268 

According to Telkom: 

" .... Any service provider of Broadband is in some way or another 
competing with subscription TV and FTA broadcasting as OTT 
content directly competes with traditional TV content. ' '269 

"Convergence and digitalisation will impact increasingly on the way 
that audiences access and engage with television and television-like 
content. "270 

496 OTT services have already completely decimated the traditional music industry 

through the move to digital content and away from physical content (cassettes 

and COs), first through transactional digital sales (e.g. iTunes) and now to 

streaming services (e.g. Spotify, Apple Music and Deezer). OTI services have 

also disrupted the traditional telco model by undermining revenue sources from 

voice and SMS services through data-based messaging and VOIP calling (e.g. 

WhatsApp). Furthermore, both of these occurred rapidly. Traditional 

broadcasters are facing the same existential threat. 

Entry of global OTT services into SA 

497 The two largest global OTT aggregators, Netflix and APV, have both already 

entered the South African market and have grown rapidly, despite putting in 

limited promotional effort and starting with smaller libraries of content. Having 

established themselves, they are now actively seeking to expand their presence. 

268 SABC response to question 1.4 of the Questionnaire 
269 Telkom response to question 1.3 of the Questionnaire 
270 Telkom letter to ICASA dated 22 July 201 6 
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497.1 As already outlined in Part B, these are global companies with limitless 

budgets and a proven track record of disrupting Pay TV markets 

elsewhere. Illustrative of this threat, in the USA the top ten Pay TV 

services lost 835 000 subscribers in the first quarter of 201 7 alone.271 

497.2 

497.3 

Both Netflix and APV have embarked upon a very aggressive 

competitive strategy globally: their focus is on making massive 

investments to first grow their market share, and only thereafter to 

increase their profitability. 

They are investing huge amounts into content, including 

commissioning quality original content. Part B indicates that Netflix and 

APV's total content investments are R147 billion for 2017. 

497.3.1 The global market power and budgets of these OTT 

aggregators puts them at a distinct competitive advantage in 

acquiring the global rights to the best international content 

from studios and independent producers. Whilst companies 

like MultiChoice are confined to buying content for a single 

territory, these two global giants can acquire global rights for 

content. 

497.3.2 In addition, and as indicated in Part B, they are investing huge 

amounts into developing and producing their own exclusive 

content. For example, Netflix alone plans to spend between 

$7 billion (R98 million) and $8 billion (R112 million) in 2018 

on original content alone.2n 

497.3.3 The vast investments they are making in content globally will 

provide them with more compelling exclusive content to draw 

in subscribers locally, away from traditional Pay TV 

broadcasters. This is especially so, given that Netflix, now 

271 Broadband TV News, 12 November 2017, US TV service providers lose 835,000 subscribers: 
https:/ /www. broadbandtvnews. com/20 17/11 /12/us-tv-service-providers-lose-835000-subscri bers/ 

272 Adweek, 17 October 201 7, Netflix Is Increasing Its Spending on Original Content. How Will 
Competitors Like HBO Respond?: http://www.adweek.com/tv-video/netflix-is-increasing-its
spending-on-oriqinal-content-how-will -competitors-like-hbo-respond/ 
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that it has launched locally, is no longer willing to licence its 

original content to local audio-visual retailers (including 

MultiChoice). 

497.3.4 They are starting to shift into the development of content 

focused on subscribers in different regional markets. For 

example, Netflix has sought to produce and invest in 

local-market originals in a number of jurisdictions. 

497.3.5 These OTT services are also increasingly expanding into the 

provision of live content, including sports rights. 

497.3.6 Furthermore, and as explained in Part B, the combination of 

huge libraries of content together with big data algorithms, 

which effectively direct subscribers to content which matches 

their preferences, provides these global players with yet a 

further competitive advantage over traditional TV, and even 

the on-demand services of local broadcasters.273 

As Part B indicates, both Netflix and APV have expanded their library 

of content available in SA since their entry. Netflix offers more than five 

times the number of hours than was available at launch in January 

2016. This has also been the case for APV, which launched in 

December 2016. 

In addition, these services do not have the legacy infrastructure costs 

which traditional broadcasters have invested in (e.g. traditional 

broadcast transmission platforms, transponder capacity and STB 

subsidies). They have at their disposal, at no cost to themselves, a 

global broadband distribution platform. 

273 Ericsson Consumerlab has identified that the growing volume of content has resulted in increased 
time spent on content search. As a result, "(W]ith the user experience becoming ever more 
fragmented, the report said six in 10 consumers now ranked content discovery as 'very important' 
when subscribing to a new service, while 70 per cent wanted 'universal search' for all TV and 
video". Punch Newspapers, 17 October 2017, 50% of TV viewing to be on mobile screen: 
http:/lpunchng.com/50-of-tv-viewing-to-be-on-mobile-screen/ 
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498 A further advantage for the global (and local) OTT services is the current lack of 

regulatory oversight of such services, which stands in stark contrast to the vast 

array of statutory provisions and regulations governing and constraining local 

licensed traditional broadcasting services. 

498. 1 Traditional TV broadcasters in SA must currently comply with the 

provisions of the EGA, over 30 sets of regulations, licence conditions 

and codes of conduct. These include regulations which govern the 

content offered on the service (e.g. what must be broadcast, what time 

of day it may be broadcast, what may not be broadcast, and how much 

advertising may be included). In addition, there are public service type 

obligations (e.g. local content requirements, requirements to be met in 

relation to people with disabilities, and consumer protection 

requirements). Broadcasting licensees also have to pay annual licence 

fees and payments to the Universal Service and Access Fund. 

498.2 OTT operators currently do not have broadcasting licences. They are 

not subject to any of the above restrictions or requirements, nor do they 

have to pay any licence fees or contributions to the Universal Service 

and Access Fund. Unrestricted by any of the limitations of old style 

regulation, these services are more agile, flexible, and free to adapt 

quickly to consumer needs and dynamic technology. They therefore 

enjoy huge advantages over traditional Pay TV services with whom 

they compete. 

499 Part B of these representations has outlined how some of the other BigTech 

super-platforms, such as GoogleNouTube and Apple, have been able to 

leverage their existing online platforms to aggregate and sell audio-visual content 

to their extensive existing user bases which offer other online services on their 

platforms. Examples include YouTube Red, YouTube TV and Google Play, all 

owned by Google, as well as Apple iTunes. It is noteworthy that Samsung is one 

of the leading smartphone and tablet brands in SA and uses the Google Android 

operating system which comes standard with Google Play- the TVOD platform 

for Google. The Android operating system is also standard on many other 

smartphone and tablet brands. For example, as at December 2016 there were 
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16.6 million smart devices on the Vodacom network and it is reported that 72% 

of the smartphones and 86% of the tablets on that network were using an Android 

operating system.274 Apple is the other leading smartphone and tablet brand in 

SA, and the iTunes store come standard on all its devices. 

Advertising-based OTT services (e.g. YouTube, Facebook, Twitter, Snapchat 

and Tuluntulu) 

500 Part 8 of these representations have detailed the numerous advertising-based 

OTT service providers, many of whom are global giants and which include 

YouTube, Facebook and Twitter. These operators are targeting their vast 

installed base of users with the provision of audio-visual content: 

500.1 YouTube is the most popular website in SA by an enormous margin. 

As the Figure below shows, YouTube gets on average almost 

77 million visits monthly, and each session is on average roughly 30 

minutes long. In other words, South Africans are already watching 38.5 

million hours of YouTube audio-visual content a month. The average 

YouTube channel now has 250 000 subscribers, up seven-fold from 

36 000 in just one year.27s The SABC now uses YouTube for its on

demand service. Whilst the new You Tube Apps discussed in Part Bare 

not currently available in SA, this is likely to change in future as the 

acquired rights are expanded globally. 

274 MyBroadband, 20 February 201 7, Android vs iPhone in South Africa - The winner is clear: 
https://mybroad band. co. za/news/smartphones/1977 4 7 -and roid-vs-iphone-in-south-africa-the-
win ner -is-clear -2. htm I 

275 BusinessTech, 18 September 201 7, How many people use Facebook, Twitter and lnstagram in 
South Africa: https://businesstech.co.za/news/interneU199318/how-many-people-use-facebook
twitter-and-instagram-in-south-africa/ 

236 



NON-CONFIDENTIAL 

Figure 47: Top 20 websites in SA (August 2017) 

Domain Traffic Share /we. Monthly Visits /\ve. Visit Duration Category 

1 youtuhe.corn 6/,S% /6 858811 00.30:04 TV aml Video 
2 netflix.com 4,5% 5111 222 00:10:01 TV and Video· SVOD 
3 dstvwm 3.4% 3 887 ()<}4 00.09:17 TV and Vrdeo 

" imdb.corn 2.9% 3 208 0!:>8 00:04:37 Movies Database 
:, hiO<JSJ"1t I 0./.:'1 ?,2% 7 ss·3 .H!l 00.0?·5b TV .md Vrdeo 
6 9gngcorn 1,5% I 750605 00: 10:34 Enter tainmcnt 
I .oundc loud.corn 1,3% 1 '3b 421 C0.0/'11 Mu ;rc Strearnrm.1 
8 wikra.com 1,3% 1 446 337 00:04:37 Fnter tainrnrnt News 
9 showmax.com 1,0% 1111 839 00:08:58 TV and Video SVOD 
10 channcl24.co.za 0,8% 943 665 00:01.49 Entertainment N(WS 
11 deezer.oorn 0.1% 741018 00:07 '}I Musrc Slr~ilrnrny 
12 vimeo.com 0,6% 665 749 00:05:09 TV and Vrdeo 
13 watchfrec to 0,5% 546 710 00 10.2Q Strtilmrng (Piracy) 
1'1 shutter stock. com O,tl% 48/1/3 00:07:25 Audio and Video lditor 
15 cwnru .. com 0.4% 4b8u72 00.03:'12 Musrr '>treammg 
16 dailymotion com 0.4% 431 747 00:06:24 TV and Video 
1/ youtub<' mp3.orq 0.4% 425 55/ 00.04.53 Vidt<> Converte~ 
18 deviantar I. com O,tl% 474 10? 00:11:01 Art 
1<) stcrkrnekor co.za 0.3% 393 179 00:04:30 Crnema 
?0 fr eepik.com 0,3% 382 180 00:10:25 Image Platt or m 

Source: SimilarWeb 

500.2 

500.3 

Facebook. Facebook is the largest social media platform in SA, with 

an estimated 16 million users in SA- 30% of the population.276 

Twitter. Much like Facebook, Twitter is pervasive amongst smartphone 

users in SA, with an estimated 8 million South African users.277 

501 The advertis ing-based business model of Google and Facebook has already had 

a huge impact on the South African market. As Part B demonstrates, having 

decimated print advertising, these two companies are now focused on doing the 

same to advertising on traditional TV. The additional advantage they have is that 

they are not subject to the same advertising restrictions and regulations covering 

traditional broadcasters in SA. 

276 BusinessTech, 18 September 2017, How many people use Facebook, Twitter and lnstagram in 
South Africa: https://businesstech.co.za/news/internet/199318/how-many-people-use-facebook
twitter-and-instagram-in-south-africa/ 

277 BusinessTech, 18 September 2017, How many people use Facebook, Twitter and lnstagram in 
South Africa: https://businesstech.co.za/news/internet/199318/how-many-people-use-facebook
twitter-and-instagram-in-south-africa/ 
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501.1 Measuring the precise amount of advertising revenue going to these 

global giants is notoriously difficult. Multinationals typically move their 

SA advertising revenues offshore so they are therefore not reported (or 

in fact taxed) locally. However, even local measurements from the 

Interactive Advertising Bureau (lAB) (which relies on voluntary 

participation by some of the larger ad agencies) put online advertising 

at R4 billion in 2016278 and this is expected to reach R5 billion in 2017. 

The lAB research does not account for all the smaller direct advertisers 

which are now using these advertising platforms. The size of the online 

advertising is already creeping closer to the total TV advertising which 

is estimated to be around R9 billion annually. Thus, the estimates 

above are likely to be grossly understated and the true figure is likely 

to be much larger. 

501.2 The effect on traditional TV is evident from the fact that TV advertising 

revenues have for the first time started to decline in nominal terms. 

BRC levy data indicates that total TV advertising revenue declined by 

3% between April to September 2017 against the same period in the 

prior year. This is likely to be the beginning of a trend which is being 

experienced in more developed markets, as outlined in Part B. In those 

markets digital advertising has passed television advertising revenues. 

As local access to these platforms continues to grow, advertising 

revenues are likely to follow suit. 

278 Internet advertising revenue report 2016, lAB South Africa , p1 
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Figure 48: Total televis ion advertising revenue (Apr-Sept 2017 v Apr-Sept 2016) 

TV Ad revenue contracted by -3.2% year on year 

3 829 

•tt• 

3 708 

RBN 

Apr • Sept 2016 Apr • Sept 2017 

[ Source: Broadcast Re"arch Council; Ntt revenue est . April - Sept17 v 16 

501.3 The lAB has also found that social media is playing a huge role in online 

audio-visual content in SA, and is therefore likely to take more 

audio-visual advertising revenue in future. 

"Interestingly, social media now consumes the second highest 
amount of bandwidth globally after online video, and the two are very 
closely linked - the JAB survey points out that 53% of South Africans 
found video content via social media. Some 13 million South Africans 
are on Facebook - which now places huge emphasis on video 
content - with 77% of them accessing the site via mobile. This gives 
marketers and advertisers access to a huge and targetable 
audience. '279 (emphasis added) 

A plethora of new smaller regional and local OTT services 

502 In addition to the larger OTT services provided in SA, there are numerous smaller 

regional and local OTT services which are seeking to find a niche within the 

market As outlined in Part Band in more detail in Appendix 2, these include: 

279 The Med ia Online, 8 July 2016, SA showed second highest growth in mobile video globally: 
http ://them ed iaon I in e. co. za/20 16/0 7 /sa-showed-seco nd-hig hest-g rowth-i n-video-g lo bally/ 
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iflix 

503 iflix is a Malaysian streaming SVOD service focused on the emerging markets, 

which has recently launched iflix Africa. It has an office in Cape Town and plans 

to launch in SA before the end of 2017. It also has plans to launch in Ghana, 

Kenya, Nigeria, Tanzania, and Zimbabwe. A press report indicated that "iflix is 

focused on the lower end of the streaming market, and aims to partner 

with mobile network operators".280 iflix indicates that it has thousands of TV 

shows/movies and over 2 000 hours of children's programming. It will permit 

streaming on any smart device and have a download feature to watch offline.281 

Source: https:l/www.iflix.com/ 

DEOD 

504 Discover Digital launched its DEOD service in SA in May 2017. The service 

includes live streaming, movie rentals and on demand content. Aside from 

operating its own platform, it also opens its platform to partners with Sun 

lnternational.262 In addition to niche or extreme sports content, DEOD has 

260 MyBroadband, 1 June 2017, iflix opens African headquarters in Cape Town: 
https://mybroad band. co. za/news/broadcasti ng/2135 76-iflix -opens-africa n-headq u arters-i n-ca pe
town.html 

261 iflix: https://www. iflix.com/ 
262 MyBroadband, 7 May 2017, DEOD TV in South Africa - The technica l detai ls: 

https://mybroadband.co.za/news/broadcasting/209272-deod-tv-in-south-africa-the-technical
details.html 
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invested in more mainstream sports content. In June 2017, DEOD secured near

live short-format digita l rights for the International Cricket Council (ICC) 

Champions Trophy 201 7 and the ICC Women's World Cup 2017 tournaments. 283 

Figure 50: DEOD Subscription options 
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Source: DEOD website 

Direct to consumer by major content providers 

505 In addition to the global, regional and local OTT players, a number of the global 

content providers which currently provide channels to DStv bouquets are already 

providing their electronic audio-visual content direct-to-consumers in other 

countries and are likely to do the same in SA in the foreseeable future. 

506 For instance, one of the leading children's entertainment providers, Disney, has 

launched its Disneylife service. HBO, the developer of series such as "Game of 

Thrones" and "Westworld", has launched HBO Now. The wrestling franchise 

WWE has also gone direct in the UK. Whilst these are not currently available in 

SA due to agreements which are in place, that position may well change in future 

when those agreements come up for renewal, since these content giants are 

likely to opt for a global direct-to-consumer strategy much like Netfl ix and APV. 

283 My Newsroom, 7 June 201 7, DEOD Announces Exclusive Deal with Channel2: 
http://www.mynewsroom.co.za/deod-announces-exclusive-deal-with-channel-2/ 
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507 Whilst the direct offerings may not replicate a full bouquet, they wi ll enable 

consumers with a strong preference for this content to switch to an alternative 

cheaper bouquet without this content (on the DStv platform or a competing 

platform) or to increasingly multi-home across a range of content platforms. 
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Domestic telcos already launching electronic audio-visual services 

508 As outlined in Part B, the global trend is for large domestic telcos to also enter 

electronic audio-visual services market in order to boost revenues in the face of 

declining ARPUs from OTT voice and messaging Apps. As Part B explains, the 

large telcos have the advantage of a large existing subscriber base and the 

opportunity to offer attractive bundles. As such, the barriers to entry are low for 

these companies. All the major telcos also have a FTTH offer and seem set to 

launch triple-play or quadruple-play options to residential households. As Part B 

shows, there is a variety of business models which large telcos employ, often 

starting with operating as a platform for third party content (including OTT FTA 

channels), but gradually moving up the supply chain to securing their own 

exclusive content in order to differentiate themselves. In such a dynamically 

competitive market it is unlikely that these tel cos will reveal the full extent of their 

strategic intent and plans in the context of a regulatory inquiry, lest they tip off 

their competitors. Cell C's recent surprise announcement of its Black service, 

which it has apparently been working on for two years, is reflective of this. 

509 As outlined in Part B and Appendix 2, the domestic telcos have all already 

entered the electronic audio-visual services market, and seem likely to more 

aggressively pursue this in the immediate future. 
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Cell C's Black 

510 Cell C has made the biggest splash so far when it recently launched an electronic 

audio-visual platform called Black. Ce ll C has an installed base of over 16 mill ion 

mobile subscribers284 and a FTTH offering . However, Cell C's Black wil l 

apparently not be limited to Cell C subscribers: the objective is to "target the 27 

million smartphones which are currently in the South African market". 285 

ure 52: Cell C Black audio-visual service 

Source: https:llwww.cellc.co.zalcellc/black 

510.1 Amongst other things, Cell C's Black offers a range of content, 

including movies, sports, series, news and music: 

"No longer will you have to wait 9 months before you can watch the 
newest movies in South Africa, II said Cell C CEO Jose Oos Santos. 
"As soon as it is off the big screen, it will become available on Black. II 

Cell C has a/so secured sports rights for the platform, which includes 
the delayed live streaming of football games played by Chelsea, 
Manchester United, Barcelona, and Real Madrid. Dos Santos said 
they are working to reduce the period for which the streams will be 
delayed, and that they are close to finalising other sports content. 

284 MyBroadband, 28 October 2017, MTN vs Vodacom subscriber numbers in South Africa: 
https://mybroad band. co.za/news/cellu lar/234312-mtn-vs-vodacom-subscri ber -numbers-in-south
africa.html 

285 The Media Online, 1 November 2017, Another VOD offering as Cell C launches black complete 
with live football coverage: http:/lthemediaonline.co.za/2017/11 /another-vod-offering-as-cellc
launches-black-complete-with-live-football-coverage/ 
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Black has also secured the exclusive rights to several series, will 
feature 66 live streaming channels including news, and are nearing 
a deal with Fox. "286 

"At launch, customers will have access to 5 000 movies, series, 
music and documentaries, which will include both international and 
local content. Sixty live TV channels will cover music, news, travel 
and lifestyle, movies and children's content. " 287 

ure 53: Cell C Black offers latest movie rentals and urchases 

510.2 Cell C is also planning local content for the service. 

"Cell C's original reality series Hangman will be flighted on the 
platform and the telco also intends creating original movies .... " 288 

286 MyBroadband, 1 November 2017, Cell C Black - The future of entertainment: 
https://mybroadband.co.za/news/cellular/235658-cell-c-black-the-future-of-entertainment.html 

287 The Media Online, 1 November 2017, Another VOD offering as Cell C launches black complete 
with live football coverage: http:/lthemediaonline.co.za/2017/11/another-vod-offering-as-cellc
launches-black-complete-with-live-football-coverage/ 

288 The Media Online, 1 November 2017, Another VOD offering as Cell C launches black complete 
with live football coverage: http:/lthemediaonline.co.za/2017/11/another-vod-offering-as-cellc
launches-black-complete-with-live-football-coverage/ 
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Fi ure 54: Cell C Black offers local movies 

510.3 

510.4 

The pricing and payment options are innovative. There are a number 

of TV channel bundle offerings, ranging from R49 to R189 monthly, for 

packages including sports, children's programming, drama and reality, 

lifestyle and news. Football club channels can be subscribed to 

individually. Subscription costs R5 daily, R10 for a weekend, R15 

weekly and R25 monthly. Users can pay using Cell C airtime.289 

Cell Cis also offering data for the Black service at heavily reduced rates 

of as low as 1 c/MB. 

289 Htxt.Africa, 1 November 2017, Cell C launches black-movies, music, TV and sport for R5 a day: 
http://www. htxt.co.za/201 7/11 /01/cell-c-launches-black-movies-music-tv-and-sport-for-r5-a-day/ 
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Figure 56: Cell C's Black data bundles 
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Source: https:l/www. eel/c. co. zalcellclblack-data-bundles 

511 In launching the Black entertainment service, Cell C has partnered with 

Vubiquity, a global provider of electronic audio-visual content and marketing 

services, connecting customers to over 650 suppliers of content. According to 

the press reports, Vubiquity will be providing "a mix of premium linear and VOD 

content across all genres including premium international content, local content, 

Bol/ywood and Nollywood, and content from across the African continent. "290 
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290 Screen Africa, 6 November 2017, VUBIQUITY to partner with Cell C in new VOD and linear 
entertainment service: http://www.screenafrica.com/page/news/new med/1664275-VU BIQU ITY
to-partner-with-Ceii-C-in-major-VOD-and-linear-entertainment-service#.WgZIHcaWZPY 
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Telkom's LIT 

512 Telkom recently launched Telkom LIT, an online video streaming service which 

provides Telkom data subscribers with access to a range of aud io-visual 

services, including Google Play Movies, Netflix and Showmax on a zero-rated 

basis with respect to data. As an open platform any third party content provider 

can push content through it. 

Figure 58: Telkom LIT screenshot 

Your fuluro h liT_ v.ol,., lhl• g~mo•ch•nger from Telkom become~ SU>U b1nqtr, ~play! st 
connolsnur, th~ uhomuo mo.oc buff Ace en mus < sorv <<'sl•ke Apple /.lu~ <. Google Pl~y l·'u"c 

And Somfy Af11<~. ond TV stiiU mo• os and glmcs from Googlc Play l·'ovles. Nun .. Soulh Afr1co, 
Showm~• or Youlubc 

Source: https:/lsecure. telkom. co.za/lodav!shop/p/anllelkom-lit 2017 I 

512.1 Telkom's submission to ICASA indicates that it recognises the potential 

for electronic audio-visual content to drive broadband utilisation and 

reduce churn. Telkom may seek to expand into providing VOD services 

in future: 

"Although not currently in the content business, Telkom forsees a 
possible increase in its triple play and quad play offering which could 
see its extention into content provisioning. As has been evident in 
the international market, the offering of a compiling IPTV offering by 
Telcos reduces chum and increases broadband utilisation. Should 
Telkom enter into this environment, it forsees a provisioning of VOD 
services (SVOD, TVOD and EST) ...... ''291 

291 Telkom response to question 3.1 of the Questionnaire 
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Telkom has 4 million mobile subscribers292 and an additional 3 million 

fixed-line subscribers,293 of which 1 million are broadband subscribers 

(ADSL and fibre). 

Vodacom Video Play 

513 Vodacom is another domestic telco which has clearly identified the strategic 

value of providing audio-visual content services, and seems set to continue to 

expand its current Video Play platform. 

513.1 Its most recent annual report shows a clear strategic intent to do more 

in terms of audio-visual content. 

513.2 

"Digital content: In addition to driving data uptake and revenue, 
content services - such as TV and video, music streaming, gaming, 
news and sport- provides the opportunity to grow service revenue 
such as third-party billing and in-app purchases to a customer's 
account, as well as providing the infrastructure to service providers 
in these areas to distribute their services. As part of our reseller 
strategy, we have developed valuable partnerships with content 
providers, and are working on developing further partnerships in the 
year ahead. We are pursuing a segment-based video/entertainment 
strategy that will differentiate on product experience to drive 
increased data growth, ARPU growth and customer retention. "294 

Whilst it currently has a range of third party content (including local 

content from FTA broadcasters and MultiChoice), it is anticipated that 

Vodacom will seek to develop original content and acquire content 

rights in order to differentiate itself. For example, in November 2017 

Vodacom bid for the PSL's audio-visual rights for the next five 

seasons. 295 This strategy would be consistent with that of its parent 

company, Vodafone, which has sought to acquire content and cable 

companies in a range of markets including Germany (Kabel 

Deutschland) and Spain (ONO), as well as a failed attempt for Sky New 

292 Telkom SA SOC Limited, Group Provisional Annual Results for the year ended 31 March 2017, 
p21 

293 MyBroadband, 5 June 2017, Telkom fixed-line numbers plummet: 
https://mybroadband.co.za/news/telecoms/273902-telkom-fixed-l ine-numbers-plummet.html 

294 Vodacom, Integrated Annual Report for the year ended 31 March 2017, p26: http://www.vodacom
reports. co. za/integ rated-reports/ir -20 17/seg mented-propositions. php 

295 The Sunday Times, 26 November 2017, it's all-out bidder war for the PSL TV rights 
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Zealand. It is apparent that Vodafone sees a triple-play and 

quadruple-play as important. 

Vodacom has an installed subscriber base of 39.4 million active mobile 

subscribers.2s6 It also has a FTTH offering. 

514 MTN is also rumoured to be launching its own video streaming platform for third 

party VOD providers. As with the Telkom LIT service, this will provide a platform 

for content providers to access its subscribers (mobile and FTTH), and may also 

provide a platform for its own content services in the future. Indicative of this, 

MTN already operates a OTT broadcasting service in Nigeria. MTN has 

30.9 million active mobile subscribers,297 and a FTTH offering. 

515 The powerful position of mobile operators to launch OTT services has not gone 

unnoticed by telco analysts on the continent, suggesting that they will become a 

significant force. 

''The move by Cei/C is right on time: According to a report by Simon Murray, 
principal analyst at Digital TV Research, over-the-top (OTT) movies and TV 
content revenues will reach US$640 million in Sub Saharan Africa by 2022 up by 
a factor of 12 on 2016 ($52 million). And, said Murray, it was "important to stress 
the power that mobile operators have over the future of Sub-Saharan African 
OTT TV and video". Murray said mobile operators are in a powerful position. "Not 
only can they give OTT players access to their extensive subscriber pools, but 
they can also conduct the billing - thus foregoing the need for SVOD platforms 
to insist on credit card payments."296 (emphasis added) 

516 For all these reasons, MultiChoice takes these initiatives on the part of the 

domestic telcos extremely seriously. 

296 MyBroadband, 28 October 2017, MTN vs Vodacom subscriber numbers in South Africa: 
https: I !my broad band. co. za/n ews/cell u lar/2 34312 -mtn-vs-vodaco m-s u bscri ber-n umbers-in-south
africa.html 

297 MyBroadband, 28 October 2017, MTN vs Vodacom subscriber numbers in South Africa: 
h ttps ://my broadband. co. za/news/ce II u Ia r/2 34312-mtn-vs-vodacom-su bscriber -n urn be rs-i n -south
africa. html 

298 The Media Online, 1 November 2017, Another VOD offering as Cell C launches black complete 
with live football coverage: http:/lthemediaonline.co.za/201 7/11/another-vod-offering-as-cellc
launches-black-complete-with-live-football-coverage/ 
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Entry by strong regional Pay TV and telco players 

517 As outlined in Part B and expanded upon in Appendix 3, a number of large and 

effective traditional Pay TV broadcasters have emerged in sub-Saharan Africa in 

the past five years. Not only does their emergence demonstrate the lack of entry 

barriers to an efficient entrant, but this also provides a strong opportunity for their 

entry into the South African market. These entrants have the necessary 

broadcasting knowledge and experience, successful business models, and 

existing content, brands and resources. 

518 One of the largest, Star Times, has already entered SA and secured a licence for 

its StarSat DTH service. The other emerging player, Kwese TV, has launched its 

OTI offering Kwese Play in SA, and may in future seek a broadcasting licence 

for its DTH service. Both entrants present a considerable and credible 

competitive threat in the domestic market. Whilst the other regional operators 

discussed in Part B and Appendix 3 are also potential entrants into the South 

African market, in this Part MultiChoice will focus on these two players, given 

their current entry. 

StarTimes already present in SA and has relaunched 

519 StarTimes entered SA through the acquisition of ODM which had acquired a Pay 

TV broadcasting licence following ICASA's first ITA for Pay TV licences in 2007. 

ODM launched its Pay TV service, branded Top TV, on 1 May 2010. TopTV very 

quickly reached 300 000 subscribers. However, numerous shortcomings in the 

manner in which ODM conducted its business (outlined in detail in Appendix 5), 

resulted in it entering business rescue in October 2012. In early 2013 StarTimes 

was identified as a strategic shareholder which could introduce capital into the 

subscription business of ODM. However, several intervening legal proceedings 

delayed the transfer of the ODM licence to StarTimes in November 2015, whilst 

the business rescue proceedings were only finalised in July 2016.299 Top TV has 

now been rebranded StarSat. 

299 This is discussed in more detail in Appendix 5 
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520 These delays and continued shortcomings resulted in StarSat's subscriber 

numbers declining in SA.30° For example, until recently the StarSat service had 

received no material marketing301 nor distribution302 support since StarTimes took 

over. 

521 However, in mid-2017 StarSat repositioned itself and has been actively 

marketing itself. 

521.1 

521.2 

521.3 

StarSat already has an installed base of STBs. It has now launched a 

new HD PVR STB at the incredibly low price of R399, including the dish 

and installation, and announced that these will be available with its 

retail partners to satisfy demand.303 This is significantly lower than 

current offers in the market. 

It has repackaged the StarSat bouquets and now has a competitive 

offering at the R99 price level with 40+ video channels across all genres 

and 25+ audio channels. StarSat also has a competitive bouquet at the 

R199 price point with over 70 video channels. In addition, subscribers 

can add on a Sports bouquet for R99, as well as Chinese (R199), 

Indian (R99) and French (R99) bouquets. 

It is competing aggressively for content rights, including in relation to 

popular sports rights. 

3oo Discussion Document, p80, Table 3 
301 Marketing support is essential for any business, but especially audio-visual services. This is 

because not only do consumers need to be aware of the service and its pricing, but they also need 
to be made aware of the content in order to compare it to alternatives. Broadcasters need to invest 
in building that awareness and desirability 

302 Distribution is also critically important, since it enables consumers to convert interest into actual 
purchase. The more widely distributed the service is and the easier it is to sign up, the greater 
potential to drive sales 

303 TV with Thinus, 2 June 2017, StarSat finally launches its first PVR capable decoder in South 
Africa: here's all the details about StarSat's new Combo3 decoder: 
http://teeveetee. blogspot. co.za/20 17 /06/starsat-finally-launches-its-first -pvr. htm I 
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Fi ure 59: StarSat current bou uet structure in SA 

522 Notwithstanding their past difficulties, it is clear that StarTimes is a formidable 

competitor which has successfully competed against MultiChoice in the rest of 

sub-Saharan Africa with packages similar to those recently launched in SA. As 

outlined in Part B and in more detail in Appendix 3: 

522.1 StarTimes is one of the largest Pay TV operators on the continent. It 

clearly understands the markets and has a successful business model. 

522.2 The regional footprint provides StarTimes with a scale of operation 

which lowers its unit costs and enables it to leverage across markets. 

This is the case not only from the perspective of the transmission 

infrastructure, but also content acquisition. 
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StarTimes' approach to entering and growing in Africa has been to 

target the low to middle income markets.304 This is reflected in its low 

cost bouquets. StarTimes focuses on providing relevant and local 

content305 and has acquired a wide variety of content rights for third 

party channels, including: major news channels such as Fox, BBC and 

AIJazeera, and popular documentary channels such as Discovery and 

National Geographic. 

523 From MultiChoice's perspective, StarTimes should not be underestimated 

domestically - it constitutes a significant competitive constraint. 

Kwese TV/Play set to aggressively pursue market share 

524 Whilst Kwese TV only recently launched a DTH Pay TV service regionally, the 

fact that it comes from the highly successful Econet Group, a leading African 

telco, elevates it to a very real and serious competitor. In SA it has already 

launched its OTT offer, Kwese Play (it is also available on its website and App in 

SA), and may seek a broadcasting licence in SA for its Pay TV DTH service, as 

well as for a FTA TV licence. 

Figure 60: Kwese TV launch offer 
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lWESE PLAY 

Source: Kwese TV website 

304 Mmegi Online, 24 November 2017, StarTimes pay TV targets low income bracket: 
http://www. mmegi. bw/index. php?aid=71884&dir=2017 /september/21 

305 Daily Monitor, 11 January 201 7, We welcome more players on pay TV market - StarTimes: 
http://www.monitor.co.ug/Business/Prosper/We-welcome-more-players-on-pay-TV-market--
StarTimes/688616-3512160-d3xvpdz/i ndex. htm I 
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525 Kwese has huge potential to rapidly expand both in SA and regionally. 

525.1 First, as a telco, Econet not only has considerable financial resources 

and cash flow in order to fund an audio-visual business, but it also 

stands to benefit from complementary data revenue streams within its 

tel co business if its audio-visual business is successfu l. In SA, Econet's 

subsidiary, Liquid Telecom, recently acquired the second national 

operator, Neotel. This makes it a serious and well-resourced entrant, 

as confirmed by the head of Econet Media. 

525.2 

525.3 

"The onset of voice-over-IP (VoiP) services had cut into the telco's 
traditional voice-cal/ profits and management started looking at ways 
the company could tap into the rising demand and consumption of 
mobile data. "We began looking at how we can develop a business 
and get content that can be used by our data subscribers. And as we 
started doing this we realised that there was actually a lucrative 
opportunity for us to go into media in total and that there really was 
a gap for pay-TV in the African market," Hundah told How we made 
it in Africa." 306 

Second, the regional nature of Econet and its launch of Kwese TV 

means it is able to grow through a multi-market approach- much like 

StarTimes. This not only lowers unit costs, but also enables it to 

leverage this advantage in bidding for rights for the whole of sub

Saharan Africa- which it has done. 

Third, as a successful and large African telco, it is also a credible 

partner to both content rights holders and other global players. This is 

already evident: Kwese has secured Netflix as its official partner for the 

continent, and is using the world's leading video streaming device 

producer, Roku, as its device partner. All of this assists in securing 

content deals, which Kwese has done. 

306 How we made it in Africa, 3 February 2017, Econet's Kwese TV looking to take on DStv's 
dominance in Africa: https://www.howwemadeitinafrica.com/econets-Kwese-tv-looking-take-dstvs
dominance-africa 
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525.4 Fourth, Econet has been active in acquiring desirable content for the 

past couple of years in anticipation of its launch. As a result, it has 

already built up a large and desirable range of content rights and third 

party channels. As outlined in Appendix 3: 

525.4. 1 Kwese TV's non-exclusive channels cover a diverse range of 

content including major news channels such as SkyNews, 

BBC World News and AIJazeera; major documentary and 

entertainment channels such as National Geographic, MTV 

Base and E!; CBeebies, and local channels such as the 

African movie channels. Kwese TV also broadcasts 11 

exclusive local channels and some exclusive third-party 

channels (like Animal Planet and ESPN, which it holds the 

rights to outside of SA). 

525.4.2 Kwese holds exclusive Pay TV rights to a range of sports, 

including the NBA (which has proven to be popular in Africa) 

as well as the NFL, IAAF and EFC (MMA). It has also cleverly 

used the FTA rights for many sports leagues and events in 

order to complement its subscription services (for example, it 

has exclusive FTA rights to the EPL for sub-Saharan Africa, 

including SA). In November 2017 Kwese bid for the PSL's 

audio-visual rights for the next five seasons.307 

525.4.3 Adding to the appeal of Kwese Play, it is offering 100 free 

streaming channels alongside the Netflix subscription. This 

includes content across all genres. 

307 The Sunday Times, 26 November 201 7, it's all-out-bidder war for the PSL rights 
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Figure 61: Kwese offer of 100 streaming channels free with a Netflix 
subscription 
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Expansion and improvement of an already competitive FTA TV offer 

PAiOM'Iif 

526 SA has always had two strong and well-established FTA TV broadcasters, 

namely the public broadcaster and e.tv (which is part of the eMedia Group owned 

by HCI). As Part 8 has outlined, FTA TV in SA has moved well beyond simply 

offering a handful of analogue channels. In particular, the opening up of new 

distribution platforms which permit a digital multi-channel environment as well as 

non-linear services has enabled FTA broadcasters to expand their offering and 

the quality thereof. It also provides the basis for new entrants in the future. All of 

these initiatives have made FTA TV broadcasters far more competitive. 

Local content investments 

527 As indicated in Part B and Appendix 4, one means by which FTA TV 

broadcasters in SA have responded to competition from Pay TV broadcasters 

and OTT aggregators has been to invest in local content - given its importance 

to local audiences. 

527.1 The SABC has historically been a major investor in local content 

production and has broadcast many of the country's most popular local 

dramas ("Generations", "Muvhango", "Uzalo", "?de Laan" and 

"lsidingo"). The SABC continues to invest in new local productions and 

has increased its overall spend on local content over time, as is evident 

from the Figure below. 
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Figure 62: SABC local content budget over time 
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Source: SABC response to Questionnaire (Note that the SABC has indicated that the amount spent by the SABC on local content 

for the 201512016FY is R1 386 192.26. This value does not appear to be correct, given how low it is relative to the amount spent 

on local content in the preceding years and has therefore been excluded from the graph. 

527.2 e.tv has also invested more heavily in local content as a response to 

competitors' investments in local content, which had a negative impact 

on audience ratings for e.tv. This strategy has proved successful m 

growing audience share: 

"The loss in audience share has been addressed through a strategic 
programme schedule change which focuses on a new, local content 
strategy which was implemented in March 2015. The core 
entertainment block of Rhythm City, Scandal! and Ashes to Ashes 
(back-to-back [local] soaps plus telenovela) from 19:00 to 20:30 saw 
an audience share increase of 31% from February to March. This is 
an encouraging indication that the new strategy is building steadily 
in the right direction. "Joa 

"Competitor broadcasters also invested significantly in local (and 
often vernacular) content, which necessitated increased 
programming investment by etv. "Jo9 

"Our continued investment in the local television production industry 
saw the production of new shows including The Alliance and The 
Kingdom - Ukhakhayi, as well as new seasons of popular and 

308 Seardellnvestment Corporation Ltd, Integrated Annual Report, 2015, p11 : 
http://www.emediaholdings.eo.za/ 

309 Seardel Investment Corporation Ltd, Integrated Annual Report, 2015, p41 : 
http://www.emediaholdings.eo.za/ 
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acclaimed series like Heist, Gold Diggers and Z'bondiwe during the 
fiscal year. ' '.310 

Extensive sports content broadcast on FTA 

528 As indicated in Part B and Appendix 4, FTA TV broadcasters in SA, and 

particularly the SABC, offer a wide range of sports content. Furthermore, the 

SABC in particular has rights to far more content than they currently broadcast 

on their analogue channels due to scheduling constraints. The emergence of 

multi-channel OTT changes that environment and affords the SABC the 

opportunity to put together its often-stated intention of a sports channel based on 

the rights it currently holds. 

OTH multi-channel services: OpenView 

529 As outlined in Part B, e.tv's sister company launched Open View, a multi-channel 

FTA TV service on the OTH platform, in 2013. 

529.1 Aside from broadcasting the existing FTA analogue channels in digital 

format, OpenView also offers a bouquet of channels in the general 

entertainment, lifestyle, sport, news, music, children 's, education and 

religion genres. In this respect it is not dissimilar to the lower end 

bouquets offered by MultiChoice on both OTT and OTH. 

529.1 .1 Channels currently available on OpenView include e Extra, 

Glow TV, Trace Sports Stars, eMovies, eMovies Extra, the 

SABC channels, e.tv HO, Mindset, eToonz, OV Learning, 

Beatlab, Kruiskyk TV, Inspiration and BBC World. A number 

of these channels are also available on e.tv's OTT service. 

The offering broadcasts in both standard definition ("SO") and 

HO, though some content may only be broadcast in the 

former. 

310 eMedia Holdings Ltd , Integrated Annual Report, 2017, p15: http://www.emediaholdings.eo.za/ 
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529.1.2 The children's programmes are acquired from providers of 

NickTOONS, Boomerang, Cartoon Network, Disney 

Channel, Cbeebies and Jim Jam. 

529.1.3 eMovies provides a range of library movies for the family, 

covering action , adventure, romance, comedy and horror, 

and these are broadcast in both SD and HD.311 

OpenView's STB is available for only R399, with a full installation for 

R1199.312 OpenView is distributed via the same satellite servicing DStv. 

This reduces viewers/subscribers switching costs, and allows 

OpenView to deliberately target current and past DStv 

subscribers - which they are indeed doing, as the following excerpt 

from their website reveals. 

"Open View HD is compatible with any satellite dish. The Open View 
HD satellite TV service sits on both the IS-20 and SES-5 satellites, 
which means it is now even easier for you to get Open View H 0 if you 
already have a satellite dish installed. 

Simply put, if you have an installed dish, that has been used to 
receive DStv, Freevision, StarSat/Top TV or Vivid, you can now use 
the same dish to receive Open View HD. 

All you have to do is purchase an Open View HD decoder for just 
R399 at Game Stores nationwide, without an installation voucher, 
and follow the 3-Step DIY Guide below to complete your installation 
and activation. "313 

530 As Part 8 indicated, this content and STB entry cost package is clearly highly 

competitive. OpenView has been extremely successful, recently surpassing 1 

million decoder sales and targeting a further million by 2019.314 

311 Some of the movies that have been broadcast on eMovies + include "Hollywood on Set", "True 
Justice: Urban Warfare", "All About Us", "P.S. I Love You", "Kung Fu Hustle", "Cheaper by the 
Dozen". Further, eMovies broadcasts movies such as "Fast and Furious 6" and "Entrapment" 

312 OpenView, FAQ: http://www.openviewhd.co.za/faq 
313 OpenView, Products: http://www.openviewhd.co.za/products 
314 OpenView, 26 September 201 7, OpenView HD reached 1 million homes: 

www.openviewhd.co.za/openview-hd-reaches-1-million-homespress-release 
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531 OpenView clearly sees itself as a competitor to Pay TV, having noted in August 

2017 that the tough economic environment in SA is making consumers and TV 

viewers rethink the costs of entertainment, which makes OpenView "a viable 

alternative". 315 Indeed, e.tv's response to ICASA was that the price/quality 

offering of the lower-end Pay TV packages is likely to be constrained by the FTA 

offering and vice versa.316 

532 Open View has the potential to become a Pay TV broadcaster in the future. 

532.1 Another company within the eMedia Group already has a Pay TV 

licence. 

532.2 

532.3 

OpenView's STB, of which there is a large installed base of over 

1 million, includes a conditional access system,317 which system could 

be used for the delivery of a traditional Pay TV service. 

OpenView's bouquet of popular FTA channels and established 

audience is a potential base upon which a future Pay TV business 

could be built. 

OTT and prospects for more effective competition going forward 

533 OTT was officially launched in SA in February 2016, when the period of dual 

illumination began. There are currently two multiplexes in operation, both 

operated by Sentech. 

533.1 Multiplex 1 is allocated to public and community broadcasting with 90% 

to the SABC and 1 0% to community TV broadcasters. 

533.2 Multiplex 2 is allocated 45% toM-Net and 55% to e. tv. 

315 TV with Thinus, 16 August 2017, eMed ia Investment's OpenView HD reaches a tipping point as 
the free satellite TV service will reach 1 million decoder activations by mid-September 201 7: 
http://teeveetee. blogspot. co .za/20 17/08/emedia-investments-openview-hd-reaches. html 

316 e. tv response to question 1.3 of the Questionnaire 
317 TechCentral, 18 September 201 3, OpenView HD technical detai ls revealed: 

https :1/techcentral. co. za/openview-hd-techn ica 1-details-revea led/437 43/ 
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534 Whilst OTT in SA is still in its infancy, it has become a government priority, and 

the technical platform is in place. 

534.1 

534.2 

534.3 

There is an urgent move to roll-out OTT STBs fairly rapidly in order to 

achieve analogue switch-off and release spectrum to mobile services. 

The deadline for completing the migration to OTT is set for December 

2018. 318 

Sentech has completed the roll-out of the broadcasting infrastructure 

required for OTT, and hence the signal coverage is already in place.319 

In addition, government intends to subsidise OTT STBs for five million 

lower income households,320 which will speed up the migration to OTT. 

535 The challenges of OTT migration should not overshadow the potential the DTI 

platform offers to enhance competition within the electronic audio-visual services 

market: 

535.1 Support of government: The South African government considers the 

migration to OTT a national priority and is committed to building a 

strong OTT platform. To this end it is funding consumer equipment 

(including OTT STBs and aerials), the OTT transmission network and 

the marketing of the platform. OTT broadcasters will benefit from this 

assistance, since they will not have to undertake this investment 

themselves. Government's efforts are beginning to bear fruit as the 

number of OTT registrations and installations are increasing month on 

month. 

318 The Media Online, 29 September 2017, Executive: Minister of Communications gives updates on 
OTT and SABC: http://themed iaon line. co.za/20 17 /09/exclusive-comm u n ications-minister -gives
updates-on-dtt-and-sorting-out-the-sabc/ 

319 Sentech concluded its OTT infrastructure installation process at the 178 analogue transmitter 
stations nationwide in 2015, which resulted in a 84.23% population coverage and a geographical 
coverage of 57.99%. Sentech has also completed a OTH OTT gap filler broadcasting infrastructure 
to ensure 100% OTT access for all South African citizens. In 2016, it began installation at 4 new 
greenfield sites, which will lift population coverage to 88.02% and geographic coverage to 62.05%. 
Sentech, Integrated Annual Report for the year ended 31 March 2016: pmg-assets.s3-website-eu
west-1amazonaws.com/SENTECH AR 2015 16081A.pdf 

32° Channel24, 17 September 2016, Millions of South African TV viewers will have to fork out R800 
soon: http://www.channel24.co.za/TV/News/millions-of-south-african-tv-viewers-will-have-to-fork
out-r800-soon-2016091 7 
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535.2 Sufficient spectrum to offer many channels: More than 20 OTT 

channels are already being broadcast on the two licensed multiplexes. 

These channels are a mix of FTA and pay channels, with most 

broadcast in SO and e.tv offering their flagship channel in HO. Whi le 

access to OTT spectrum is somewhat constrained during dual 

illumination, ICASA will make available seven national multiplexes 

once the analogue network has been switched off. This means there 

should be capacity for at least 140 SO channels on OTT. 

535.3 Strong terrestrial viewing habits: Notwithstanding the growth of satellite 

platforms in recent years, SA has always been a country where 

terrestrial TV is strong. Most households still receive their TV service 

via a terrestrial signal, and many have installed aerials. A plug and play 

OTT STB is therefore potentially a more attractive option for South 

Africans than a TV service transmitted via satellite, which requires a 

dish to be professionally installed. 

535.4 A government satellite offering: In order to provide FTA TV services to 

those households which the OTT infrastructure will be unable to reach, 

the government is fund ing the provision of OTH service to those 

households. This introduces yet another OTH service to SA 

536 In general, OTT is likely to enhance the competitive pressure from FTA TV to 

Pay TV services in a number of ways: 

536.1 First, the OTT environment gives FTA TV an opportunity to move into 

a multi-channel environment. Both SABC and e.tv have included 

additional FTA channels on their OTT platforms, and their FTA offerings 

are likely to expand over time. These multi-channel offerings by FTA 

resemble the lower-priced bouquet offerings of Pay TV services, as 

does the OpenView example described above. OTT in particular will 

provide a means for the SABC to launch into a full multi-channel 

environment, given it has a significant amount of content and extensive 

sports rights. 
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536.2 Second, within a OTT environment the FTA and Pay TV services 

co-exist on the same platform, enabling even greater ease of switching 

between FTA and Pay TV services by households. Pay TV STBs can 

be used to view FTA OTT channels, and households can cancel 

subscription services on a monthly basis. The experiences of GOtv and 

Star Times on the rest of the continent are highly reflective of this. 

536.2.1 Despite subsidizing STBs in order to encourage consumers 

to subscribe to its services, on the rest of the continent GOtv 

subscriptions tend to be less than half its STB sales, 

indicating that many households still select FTA TV over Pay 

TV services, despite having the option of Pay TV available to 

them. 

536.2.2 Furthermore, subscription churn for GOtv in the rest of Africa 

is high, with many households churning in or out on a monthly 

basis. 

536.3 Third, there is potential for the OTT platform to be used as the basis for 

a hybrid OTT IPTV offering, as has happened successfully in other 

markets. In 2012, UK FTA OTT broadcasters (BBC, lTV, Channel4 and 

Channel 5) collaborated with broadband internet companies (including 

BT and TalkTalk) to launch YouView which offers the linear on 
channels as well as catch-up and on-demand services. It has been 

noted that these services signal a significant trend in which on 
underpins the wider IP proposition to consumers.321 

321 Arqiva, 9 August 2016, OTT vs IPTV: Why the evolving OTT platform is giving broadcasters and 
viewers more choice: https://www.arqiva.com/views/blog/dtt-vs-iptv-why-the-evolvinq-dtt-platform
is-qivinq-broadcasters-and-viewers-more-choice/ 
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Non-linear services 

537 As indicated in Part B, the change in audio-visual consumption patterns and 

increased non-linear viewing, which has seen OTT services gain enormous 

popularity, has prompted the FTA broadcasters to make their content available 

on-demand. 

537.1 The SABC makes use of YouTube as the platform for its on-demand 

services, putting up a range of popular local content shows from its 

three FTA channels, including "Generations", "Uzalo", "Muvhango", 

"?de Laan" and "lsidingo". The on-demand platform is clearly popular, 

as is evident from · the fact that both "Uzalo" and "Generations" each 

recently enjoyed around 150 000 views for a single episode.322 In 

addition, certain SABC programming is offered as channels on 

YouTube, including SABC Digital news (206 000 subscribers), SABC 

Education shows (136 000 subscribers) and SABC 2 (105 000 

subscribers). 323 

537.2 e.tv has also launched its own non-linear service, namely e On 

Demand. Some of the popular local content available through e On 

Demand includes "Rhythm City", "Broken Vows" and "Scandal". 

Scope for new FT A and Pay TV OTT entry 

538 At the time of publishing the Digital Migration Regulations on 14 December 2012, 

ICASA also published draft Promotion of Diversity and Competition on Digital 

Terrestrial Television Regulations. The object of those draft Regulations was to 

explore the opportunity for the licensing of new Pay and FTA services on OTT. 

Public hearings were held in May 2013 and final Regulations were published on 

22 August 2014. 

322 "Uzalo" episode 194 had received 157 000 views within two days of its FT A airing on 2 November 
2017; "Generations: The Legacy" episode 244 also received 149 000 views within two days of its 
FTA airing on 2 November 2017, YouTube: 
https://www.youtube.com/results?search querv=sabc+1 

323 Subscriber numbers are as of 4 November 2017 
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538. 1 The fina l Regulations now assign the frequencies originally intended 

for a second mobile TV multiplex to a third OTT multiplex. The capacity 

on this third multiplex will be allocated on the basis of 45% to one or 

more Pay TV broadcasters and 55% to one or more commercial FTA 

broadcasters. 

538.2 On 10 September 2015 ICASA gazetted an ITA for the spectrum on 

Multiplex 3 for the purposes of providing a Pay TV service. Applicants 

had to have a broadcasting licence, a minimum 30% ownership by 

historically disadvantaged persons and/or a level 4 BBBEE status, and 

could not hold capacity assigned in Multiplex 1 or Multiplex 2. It was 

therefore open for other Pay TV licensees, such as StarS at, Siyaya and 

e.SAT to apply. The closing date for applications was 30 November 

2015. ICASA has not yet formally announced the outcome of that 

licensing process. 

538.3 On 28 February 2017, ICASA gazetted an ITA for a FTA TV licence 

and the associated spectrum licence. The closing date for applications 

was set as 30 August 2017, but was subsequently extended to late 

November 2017. 

539 The future licensing of additional Pay TV and FTA OTT providers is a significant 

competitive development, especially for traditional Pay TV broadcasters like 

MultiChoice. 

539.1 As outlined in Part B, OTT has been the catalyst for rapid Pay TV 

expansion in the rest of Africa and there is every reason for the same 

to occur in SA. StarTimes, the single most successful Pay TV on 
broadcaster on the continent, already has (through StarSat) a 

technologically neutral Pay TV licence in SA, and may therefore be in 

a position to secure capacity on Multiplex 3. If this does occur, it is 

expected that they will aggressively and successfully roll-out their 

service, as has been the case elsewhere. 
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539.2 The addition of other FTA TV services will also substantially improve 

the overall FTA TV alternative to Pay TV services. The SABC has 

considerable content rights and own productions, and will therefore be 

able to provide numerous additional channels at limited incremental 

cost. It will also permit new entrants with innovative offerings seeking 

to draw eyeballs away from all other services. Aside from this direct 

competitive effect, it is also likely to cause existing FTA TV services to 

respond with improvements to their own services in order to retain 

audience share, which will increase the competitive pressure these 

services already impose on Pay TV broadcasters. 

Little or no barriers to entry and opportunities for expansion for efficient 

entrants 

540 In assessing competition in a market, it is important to consider whether there 

are entry barriers within the relevant retail market. However, entry barriers are 

but one of the factors to be considered and are not an end in and of themselves. 

The overall objective is to assess the effectiveness of competition - both 

currently and prospectively. 

OTT has substantially reduced the cost of entry 

541 As outlined in the previous section, entry barriers must be assessed dynamically 

in the context of technological change and convergence. What is apparent is that 

the emergence of OTT platforms has reduced the cost of entry significantly, such 

that any previous barriers to entry which might have existed no longer exist. 

541.1 In particular, the emergence of the broadband ecosystem has 

effectively eliminated the need for a prospective electronic audio-visual 

service to invest in and develop a technical distribution platform for its 

content. The delivery platform is now the public Internet and there is no 

need to develop, supply and subsidise STBs, since the existing range 

of smart devices are capable of receiving that content. 
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54 1.2 As a result, this has lowered the overall cost of starting up an electron ic 

audio-visual service, since the prospective entrant need only focus on 

sourcing and packaging a range of content. The proliferation of content 

means that there is effectively no shortage of content for a prospective 

entrant with which to launch and build a service. Il lustratively, this is 

precisely where Netflix began, by buying and packaging a lot of older 

library content. 

541.3 Once a subscription base is built, the entrant is then in a position to 

invest in commissioning or producing its own content or to seek content 

from independent producers to further differentiate its offering. Again, 

the proliferation of content production means there is no shortage of 

quality content. 

542 That OTT has reduced the costs of entry and opened up opportunities to even 

small firms is evident from the array of smaller OTT players emerging in SA and 

the rest of Africa (and globally). 

543 It is within this context that MultiChoice now assesses some of the factors 

identified in the Discussion Document as potential barriers to entry. 

Capital costs are not a barrier to entry 

544 The Discussion Document states that most respondents to the Questionnaire 

cited high capital costs as a barrier to entry. This demonstrates a lack of 

understanding as to what economists truly consider to be entry barriers, rather 

than mere limitations on the type of firms capable of participating in an industry 

(or efficient entrants). 

544.1 Hovenkamp, the leading US antitrust scholar, has stated that large 

capital investments on their own are not considered a true entry 

barrier. 324 This view is also expressed in the ICN Merger Guidelines 

Workbook where it is stated that "[t]he mere need to invest in order to 

324 Hovenkamp, s126b2 and footnote 20, p535 
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enter is not itself a barrier to entry.325 The reason for this is that capital 

investments in and of themselves will not prevent a rival from entering 

a market if attractive profits can be earned. If the entry and/or 

expansion is likely to be profitable, then rivals will be willing to put up 

the capital required or will be able to raise the capital in financial 

markets. 

544.2 Importantly, whilst a particular capital investment sum may be large for 

some individuals or firms, there will be firms for whom such amounts 

are well within their capacity to raise or invest if the opportunity is 

profitable. Therefore, whilst a larger sum may reduce the number of 

potential entrants, it would not eliminate all potential entrants. This line 

of reasoning is captured in the following quote from McAfee, Mialon 

and Williams: 

544.3 

" ... many firms are capable of paying large capital costs, if the entry 
is worthwhile. Raising money for large projects is not necessarily 
more difficult than raising money for small projects. If capital markets 
work properly, raising capital should be no more difficult for a 
profitable large-scale project than for a profitable small-scale project. 
Profitable projects should attract many investors. "326 

(emphasis added) 

In principle, any profitable business opportunity should be capable of 

obtaining outside funding (debt, equity) even if the entrant itself does 

not have internal funds (retained earnings from existing businesses) of 

its own to deploy. If the expected returns to the entrant are 

commensurate to the capital employed, then funding should not 

constitute a barrier. Once the capital funding is in place, it is then 

primarily a question of sensible business decisions on how that capital 

is deployed in order to build a competitive electronic audio-visual 

service. Indeed, Siyaya submitted to ICASA that capital raising is a 

325 ICN Merger Guidelines Workbook, ICN Merger Working Group: Investigation and Analysis 
Subgroup, April 2006, p55, para E8 

326 R P McAfee, H M Mialon, and M A Williams, 2003, "Economic and Antitrust Barriers to Entry", 
pgs17 -18: http://papers.ssrn.com/sol3/papers.cfm?abstract id=594601 
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question of presenting a realistic, viable and sustainable business plan 

and financial model.327 

545 Entry into the electronic audio-visual services market generally requires access 

to significant amounts of capital. For this reason entrants tend to be large, 

well-resourced companies, including companies already in broadcasting or 

adjacent activities, such as OTT platforms and telcos. For these efficient 

entrants, the potentially significant capital requirements do not constitute a 

barrier to entry, given that such entry is already occurring. This is despite the fact 

that firms who do not possess the appropriate business plans and appropriate 

resources may face challenges. 

Switching costs are not high 

546 There is a largely historic perspective that switching costs were high for 

consumers between traditional Pay TV services, a perception repeated, but 

unsubstantiated, in the Discussion Document. However, reductions in the cost of 

STBs, cheaper OTT platforms and the rise of the OTT platform on the back of an 

existing ecosystem of devices means that switching costs have reduced 

markedly in recent times. These costs are now a fraction of what consumers 

spend annually on subscription services and content. Consumers switching from 

the MultiChoice DTH platform specifically would not incur high costs for the 

following reasons: 

546.1 Switching to another DTH platform (e.g. StarSat or Open View) typically 

requires only the purchase of a new STB, since the satellite dish can 

be redirected to receive broadcasts from a different satellite. This is 

evident from the Open View website, which states that switching is easy 

since only a STB is required. Even if the other DTH broadcaster were 

on another satellite, the footprint would still cover all of SA and hence 

that broadcaster could reach all current DStv subscribers. STBs are 

generally available at a low price. For instance, StarSat is currently 

retailing its HD PVR STB for R399, including installation. The need for 

and cost of STBs has not been a barrier to uptake of new multi-channel 

327 Siyaya response to question 1.7 of the Questionnaire 
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services and consequently to entry. The growth of Open View in a short 

space of time amongst lower LSM segments of the population 

demonstrates this, as does the growth in subscribers to the lower

priced OStv bouquets. 

Switching to OTT would also require on ly a STB at most, since a 

satellite dish is not required (although in some cases an external aerial 

may be required). Modern television sets typically contain a OTT tuner 

and in that case not even a STB is required. 

Switching to an OTT platform would generally also involve limited 

costs. Households would need an existing broadband connection and 

WiFi router. However, since this is in any event required for normal 

Internet access, this investment is not typically considered specific to 

OTT audio-visual services. If the household has a smart TV, then no 

other devices are likely to be required . If the household lacks a 

smart TV, then it will require a video-streaming device (e.g. AppleTV, 

Google Chromecast, Kwese Play Roku). Those devices are now 

available at reasonable prices.328 For instance, the Kwese Play Roku 

device sells for R999, but comes with 3 months free Netflix (valued at 

R390)329 and Google's Chromecast sells from R715. 330 

Rapid broadband roll-out, discussed in Part B, means that 

this coverage is increasing rapidly, making this an alternative to most 

households in the upper LSM segments. Mobile broadband is 

pervasive, and therefore an option for any household. 

328 There are more expensive options with storage capabilities that have more of the functionality of a 
PVR. For instance, the latest Apple TV option comes with advanced features and costs around 
R3 000, iStore: https://www.myistore.co.za/apple-tv-4k-32gb 

329 Kwese: https://www. Kwese.com/play 
330 Price Check: https://www.pricecheck.co.za/search?search=chromecast 
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547 It is notable that ICASA grapples with the wrong conceptual question when 

assessing whether switching costs arising from the need for a STB and dish 

amount to insurmountable switching costs. ICASA states that the consumers 

view these costs as "sunk costs" which cannot be recovered, with the implication 

that this on its own is sufficient to deter a consumer from switching. This 

reason ing is flawed . 

547.1 First, when a consumer is faced with a decision to switch to an 

alternative provider of electronic audio-visual services, they weigh the 

cost of a new decoder (where relevant) against affordability, the future 

savings and added value from switching. The decision-making is 

forward-looking and not historical. In this respect, the cost of the 

decoders outlined above are small relative to the annual subscription 

fees that consumers pay. For instance, a standard STB is roughly the 

same price as a month's subscription to the DStv Compact bouquet. 

547.2 Second, this line of reasoning is contrary to the demonstrated evidence 

of the uptake of newer, more innovative decoders by millions of DStv 

subscribers. This is similar to what happens with cellphones, many of 

which are more expensive than decoders. Consumers routinely 

upgrade their cellphones every few years for better models. 

547.3 Third, when a consumer decides to either terminate their subscription 

or switch to a rival, the STB of the provider they are leaving does not 

immediately become useless to them. Should they decide to switch 

back in future (e.g. because of the realisation that what they have been 

promised by the new provider is not true), all they need to do is to 

simply reactivate their account and continue to use the same STB. This 

is common. 
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548 Since DStv subscription contracts are monthly, subscribers wishing to terminate 

their DStv subscription are able to do so immediately. They are not locked into a 

long term contract and incur no termination fees.331 Therefore no costs are 

incurred by customers when terminating a DStv subscription. This is in contrast 

to many Pay TV broadcasters internationally, which insist on a minimum term 

contract for subscribers. 

Bundling not a concern in SA 

549 Bundling may be a concern where a dominant firm is uniquely placed to offer a 

bundle relative to its competitors because of its existing array of products. It is 

not typically a concern where either many competitors are capable of offering a 

bundle of their own products, or none is (i.e. they are able to offer a bundle only 

in conjunction with other firms). 

550 The bundling of Pay TV with broadband and fixed telephony is largely a feature 

of markets with historic cable platforms which had those triple-play capabilities. 

The concern was whether this provided unfair competitive advantages over Pay 

TV broadcasters or telcos incapable of bundling (e.g. DTH broadcasters or 

narrowband telcos). Even then , the strength of the bundles was usually found to 

be insufficient to warrant regulatory action. This is not a concern within the South 

African context, since cable is not a prevalent platform in this country. Going 

forward, it is only the telco networks for whom this type of bundling is feasible. 

However, to the extent such bundling influences consumer choice, this will be to 

the advantage of tel cos as entrants, thereby placing them in a better position to 

compete more effectively with any traditional Pay TV incumbent. 

551 Finally, the packaging of content into bouquets is also not the type of bundle 

which concerns the competitive process. This is the dominant business model 

and how all Pay TV has been provided globally. 

331 A small number of subscribers are on a 24 month Price Lock deal whereby their subscription price 
does not increase in exchange for a 24 month commitment. However this is by their election and 
constitutes a negligible share of total subscribers 
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Marketing costs and brand loyalty 

552 The Discussion Document alleges that new entrants incur high marketing costs 

relative to incumbents, and that new entrants might need to subsidise STBs and 

installation in order to attract subscribers. There is no factual and economic 

support for this assertion. 

552. 1 Factually there is no asymmetry between incumbents and new entrants 

in respect of marketing costs. Given that STBs, like cellphones, are 

continuously evolving in functionality and technology, incumbents have 

to constantly try to encourage and incentivise existing and new 

subscribers to acquire new STBs. They do so by subsidising their 

STBs, and MultiChoice continues to do so. Incumbents also incur 

marketing and promotional costs associated with trying to retain their 

existing customers and attract new subscribers. 

552.2 If there is asymmetry, then it is in fact the incumbents which are 

disadvantaged, as entrants on an OTT platform often do not have to 

engage in any subsidisation to attract new subscribers, since 

households are likely to have already invested in broadband services 

for other reasons. 

553 On a related point, the Discussion Document alleges that loyalty amongst 

consumers to existing brands may inhibit entry. Certainly this is not MultiChoice's 

experience. If anything, consumers are price-sensitive and will move for even 

small differences in price. The high churn levels of MultiChoice and telcos are 

indicative of this fact. It is for this reason that companies such as MultiChoice 

and telcos spend significant effort and resources trying to find innovative ways to 

manage and reduce churn. The fact that customers are not locked into long-term 

contracts reinforces the fact that loyalty cannot be an inhibiting factor. In any 

event, brand loyalty is not typically considered as an entry barrier by any 

regulatory or competition authority. 
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Content acquisition 

554 The upstream market for the acquisition of content is dealt with in detail later in 

this Part, where it is demonstrated that there are no material barriers to content 

acquisition which are capable of hindering retail competition. In particular: 

554.1 There has been a proliferation of quality content capable of bui ld ing 

viewership and subscriptions. Operators such as Netflix and Amazon 

are producing compelling content outside of the traditional studios, 

African broadcasters are investing heavily in local content (including 

sports), and independent producers globally are servicing the growing 

demand from new competitors. Indeed, ICASA's own reference to a 

very broad list of what it incorrectly terms "premium" content reflects 

this reality. As a result of this proliferation, popular quality content 

capable of building an audience/subscription base is neither scarce nor 

necessarily costly to acquire - this is evident with reference to local 

content, international series, movies and sports rights. 

554.2 Content preferences of individuals and households also differ. As such, 

there is no single target market for electronic audio-visual services and 

therefore there is no single content with appeal to the majority of 

households, or "must-have"/essential content. What is becoming 

increasingly important is a service provider's ability to select content 

which is likely to appeal to its target market, and to then ensure that 

this content is attractively packaged, scheduled and promoted. Indeed, 

the bulk of lower-priced bouquets typically have none of what ICASA 

has referred to as so-called "premium" content, yet they are proving to 

be extremely successful - this is certainly the case for MultiChoice in 

SA and the rest of Africa, and for its competitors. 

554.3 ICASA's reliance on the "vicious cycle" theory is without merit. The 

absence of the key conditions for the vicious cycle theory is 

demonstrated by the many examples in other jurisdictions and across 

sub-Saharan Africa of entrants having successfully bid against 

incumbent Pay TV broadcasters for electronic audio-visual content 
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rights, and particularly sports rights. The successful acquisition of 

those rights by global OTT services and telcos in various jurisdictions 

also reflects the particular advantages enjoyed by those OTT services 

and telcos. 

Regulatory requirements have not hindered entry 

555 The regulatory requirements for entry differ depending on whether or not the 

service to be provided is subject to ICASA's jurisdiction. 

556 s7 of the ECA requires that a provider of traditional Pay TV must have an 

individual Pay TV service licence. s9(1) of the ECA provides that upon an ITA by 

ICASA, any person may apply for such licence in the prescribed manner. In 

processing such applications, ICASA must consider the nature of the proposed 

broadcasting service; evidence of a need, demand and support for such service; 

the experience and expertise of the management of the applicant; its 

financial/capital resources; the technical capabilities of the applicant; and 

whether an applicant will be able to comply with various provisions of the ECA. 

557 In exercising this mandate, ICASA has issued IT As for parties to apply for Pay 

TV broadcasting service licences twice in the past ten years. Furthermore, 

nothing prevents ICASA from issuing further ITAs at any point in time in the 

future. 

557.1 In January 2006 ICASA invited parties to apply for Pay TV broadcasting 

service licences. Numerous parties applied. On 5 November 2007 

ICASA announced that five of those applicants had been successful, 

namely MultiChoice, ODM, Telkom Media, e.SAT and WoW. 

557.2 In February 2012 ICASA issued a further invitation for parties to apply 

for individual Pay TV broadcasting service licences. Subsequently, 

Siyaya and Close TV were each awarded a Pay TV licence. 

558 Entrants providing electronic audio-visual services over broadband such as OTT 

services, or telcos have not held individual broadcasting service licences. 
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559 However, it must be noted that one of the differentiators between SA and a 

number of other sub-Saharan African countries in which MultiChoice competes 

against large regional operators (in addition to OTT operators), is that in the rest 

of Africa the OTT platform has proved important in faci litating not only FT A TV 

growth, but also the rapid growth of Pay TV broadcasters offering affordable 

packages to households which in any event have to invest in a STB for even the 

FTA service. In SA, the delays in OTT have meant that to date this option has 

not yet been fully available for smaller local broadcasters - either existing 

broadcasters or entrants. 

560 Furthermore, there have been delays in ICASA's licensing processes, which a 

number of the respondents to the Questionnaire referred to as contributing to 

their failure to successfully launch a Pay TV service. 

561 A further concern is that in the second round of licensing Pay TV services, ICASA 

expressed doubts about the business plans and viability of the applicants, 

including the two to whom it eventually issued licences (namely Siyaya and 

Close-TV) . It is questionable whether ICASA ought to have issued those 

licences. 

562 In order to increase the number of entrants and their prospects of success, an 

appropriate solution would be for ICASA to facilitate the rapid migration to OTT 

(e.g. by licensing the third multiplex as soon as possible), minimise delays in the 

licensing processes, and refrain from licensing applicants which are probably 

destined to fail (in that they are inadequately resourced and are unlikely to 

constitute efficient entrants). 

563 It would be neither appropriate nor permissible to compensate for these delays 

and regulatory shortcomings by imposing unwarranted conditions on market 

operators. 

Concluding comments 

564 The relevant question when considering whether a particular factor may be an 

entry barrier is whether such factor is likely to be surmountable by an 
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appropriately resourced and efficient competitor. Thus, even if entry barriers 

may be found to exist, competition may sti ll be effective or prospectively so. 

564.1 For instance, if there are a sufficient number of operators already in a 

market such that competition is effective, then the entry barriers are an 

immaterial consideration in the final consideration of effectiveness of 

competition. As the EC Explanatory note to the re levant Commission 

recommendation in respect of markets susceptible to ex-ante 

regulation notes: 

564.2 

"Or simply, there may be sufficient players active in the market for 
effective competition to emerge behind the barriers to entry, e.g. on 
the relevant retail market, even without ex ante regulation. "332 

Even where current competition may be found to be ineffective and a 

prospective assessment around entry needs to be undertaken, what 

matters is not an abstract and subjective assessment of barriers in 

general, but rather a practical assessment of the likelihood of entry. 

Such an assessment should ultimately take into account whether there 

exist a range of potential entrants for whom entry is feasible and likely 

even if others may be excluded from entry. This practical and 

evidentiary approach is precisely what the OECD advocates. 

"In recent years, several competition scholars have concluded that 
the debate about entry barriers should be considered irrelevant to 
competition policy. They argue that abstract, theoretical pondering 
on the definition of barriers to entry is unlikely to be very helpful in 
investigations and policy decisions. What matters in actual cases is 
not whether an impediment satisfies this or that definition of an 
entry barrier. but rather the more practical questions of whether. 
when. and to what extent entry is likely to occur given the facts in 
each case. Most competition agencies in OECD countries agree 
with that pragmatic view. "333 (emphasis added) 

332 Commission Staff Working Document Explanatory Note accompanying the document Commission 
Recommendation on relevant product and service markets within the electronic communications 
sector susceptible to ex ante regulation in accordance with Directive 2002121/EC of the European 
Parliament and of the Council on a common regulatory framework for electronic communications 
networks and services, SWD (2014) 298, p9: https://www.pts.se/upload/Regler/Explanatorynote-
20141009.pdf 

333 OECD Policy Brief, January 2007, Competition and Barriers to Entry: 
http://www. oecd. org/competition/mergers/37921908. pdf 
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565 In the light of the market dynamics described in general in Part Band specifically 

in respect of SA above, it is evident that there are is plethora of large well

resourced actual and potential competitors who are capable of overcoming the 

challenges identified by ICASA, and have already done so. 

566 The fact that certain smaller licensees or potential entrants experience difficulties 

in entering the electronic audio-visual services market and label such difficulties 

as "entry barriers" is irrelevant as to whether competition is ineffective. The 

purpose of the Inquiry is not to provide entry assistance to any firm wishing to 

enter the market, however inappropriately resourced or inefficient it may be. The 

reality is that operators need to be well resourced if they are to succeed in the 

provision of electronic audio-visual services, given the nature of the market and 

the competitors which have entered or are entering the market. Providing entry 

assistance to an inappropriately small local operator is not only futile (since they 

are unlikely to be in a position to compete in any event with the global giants/large 

regional operators/telcos), but it is also likely to be counter-productive if it 

hamstrings other domestic operators in their battle to compete with these 

operators. 

Competitive responses from MultiChoice to competition threats 

567 The dynamics in the retail electronic audio-visual services market outlined above 

have collectively, in recent years, presented a huge challenge to MultiChoice's 

business, and an existential threat going forward. The multitude and strength, 

individually and collectively, of the competitors described above has meant that 

MultiChoice has had to respond competitively, lest it lose subscriber numbers 

(noting that its subscribers are not locked into long-term contracts and already 

churn in large numbers on a monthly basis). This competitive response has had 

to occur across all the dimensions on which electronic audio-visual service 

providers compete, including price, content type and mix, technical 

platform/services, customer services and operational efficiency. 
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Bouquet mix and value for subscribers 

568 Over the past five years, MultiChoice has had to continually increase product 

value and innovate to the benefit of consumers in order to retain and grow its 

- These have been necessary responses to the competitive pressures 

and have delivered huge value for consumers. 

569 MultiChoice initiated a material change in its bouquets around four years ago. 

This was around the time that the multi-channel FTA DTH service, OpenView, 

was launched by a sister company to e.tv. It was during this time that it also 

became apparent that the large regional competitor, StarTimes, was intent on 

acquiring the ODM licence to enter the South African market. ICASA was also 

well into the second round of licensing additional Pay TV services. 

570 With new satellite capacity in place, MultiChoice introduced two new bouquets, 

and also significantly increased the number of channels in its lower-priced 

bouquets. That had a ripple effect through all the bouquets. The increases in the 

number of channels were not reflected in similar price increases, resulting in 

greater value-add for subscribers on all bouquets. As the Figure below reflects: 

570.1 The Easyview and Access bouquets both saw a roughly 50% increase 

in the number of channels between March 2013 and March 2014. 

Despite this increase in content, prices for these bouquets in nominal 

terms remained constant at R29 per month and R99 per month 

respectively. This represents an effective real decline of prices of 6%, 

the year-on-year inflation over the same period. 

570.2 The changes in the lower-priced bouquets had a ripple effect through 

all the tiers as channel numbers were increased considerably - a real 

increase in value- but where price increases were in line with inflation 

and hence flat in real terms. 
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570.2.1 DStv Family was introduced in the tier above Access and 

launched in April 2013 with 49 channels at R175.334 The 

Family bouquet saw channel numbers rise rapidly to 64 

channels by March 2014 for a further R 10. 

570.2.2 The Compact bouquet saw a 25% increase in the number of 

channels over the same period, but with an increase in price 

of only 1% above the inflation rate. 

570.2.3 The Extra (now Compact Plus) bouquet was also introduced 

in June 2013 in the tier above Compact. Originally it had 86 

channels for R380335 but this rose to 102 channels by March 

2014 for only an inflationary increase in price. 

570.2.4 This in turn affected the Premium bouquet, which saw a 16% 

increase in the number of channels over this period, but only 

an inflationary increase in price. 

334 DStv Forum, 19 March 2013, MultiChoice launches DStv Family pack and additional channels: 
http://forum.dstv.com/showthread. php?t=18766 

335 Channel24, 26 June 2013, DStv launches cheaper bouquet: 
http://www.channel24.co.za/TV/News/DStv-launches-cheaper-bouquet-20130626 
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1gure 63 8 ouq t "d h t t d ue VI eo c anne con en an h pncmg c anges 2013/1 4 
Bouquet Channel Numbers Bouquet Price 

Apr-13 Apr-14 %change Apr-13 Apr-14 %change 

Premium 113 131 16% R625.00 R665.00 6% 

Extra (June 2013 

launch) (now 86* 102 19% R380.00* R399.00 5% 

Compact Plus) 

Compact 69 86 25% R275.00 R295.00 7% 

Family (April 2013 
49* 64 31% R175.00* R185.00 6% 

launch) 

Access 34 51 50% R99.00 R99 .00 0% 

Extraview 17 25 47% R29.00 R29.00 0% 

Note: *denotes the number of channels and price at launch and not April 2013. 

571 Subsequently, MultiChoice has faced the transfer of ODM's licence to Star Times, 

the licensing of new Pay TV services (Siyaya and Close-TV), the expansion of 

OpenView's services, and the entry of Netflix in January 2016 (followed by APV 

shortly thereafter) and other OTT services (most recently Kwese Play and Cell C 

Black). MultiChoice has also observed the more general dynamics taking place 

across the globe in respect of the rapid growth of OTT services and the decline 

of traditional Pay TV as outlined in Part B, in the knowledge that these 

developments are already affecting the South African market and will accelerate 

in future. 

572 All these developments have pressured MultiChoice to contain real price 

increase across all bouquets, whilst at the same time increasing consumer 

value -through continuing to add more channels and content, innovating its 

offerings by providing value-added services (specifically any-device, on-demand 

capabilities to respond to the OTT threat), and improving technological elements 

of its services (such as search functionality- again to respond to the OTT 

threat- which is discussed later in this Part). Such a response is especially 

required where MultiChoice subscribers are not locked into long-term contracts 

and can churn out at a month's notice. 
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As the Figure below 

illustrates: 

572.1 Between March 201 4 and today, there has been a substantial increase 

in the channel numbers across all bouquets. 

- These cost increases tend to be more concentrated on 

channels included in the higher-priced bouquets because they contain 

the more expensive content which is subject to price escalations, and 

in general more expensive channels are added to give more value to 

subscribers (including HD channels). 

572.2 The range of HD channels available on the DStv Premium bouquet has 

expanded from 14 in 2013 to 46 in 2017, many of which are also 

available on Compact Plus and Compact. These channels offer an 

enhanced viewing experience, but come at additional cost to 

MultiChoice, since they require considerably more transponder 

capacity in that they require more bandwidth . 

572.3 Despite these increases in content value to subscribers, real price 

increases have been zero for the Premium bouquet, at a modest 3-7% 

across the Compact Plus, Compact and Family bouquets, and negative 

for the Access and Easyview bouquets. 
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Figure 64: Real increases in channels, programming expenses and prices for 
DStv bou uets ril 2014 to curre 

Programming 
Bouquet Channels Prices 

Apr- Real% 
Current 

14 

Premium 131 144 10% 

Extra (now 
102 124 22% 

Compact Plus) 

Compact 86 104 21% 

Family 64 79 23% 

Access 51 60 18% 

Extraview 25 34 36% 

Notes: Programming expenses compare the year end March 2017 with the year end March 2014, deflated by the March CPI 
figures for those respective years. Current bouquet prices are deflated using the August 2017 CPI index relative to the March 
2014 CPI index 

573 More recently MultiChoice launched GOtv (its OTT offering) in SA. MultiChoice 

offers two bouquets on the platform: GOtv Lite is the entry level OTT bouquet at 

R45 per quarter, and GOtv Value offers 13 channels, in addition to the FTA 

cha~nels, for R99 per month. 

Content mix and investment 

57 4 MultiChoice invests considerable time and effort in continually reviewing the 

attractiveness of channels/content available on its bouquets relative to other 

alternatives in the market. Changes to bouquets are typically made to improve 

the attractiveness of the bouquet to actual and potential subscribers, and/or to 

strengthen a genre by adding channels within that genre (but which changes are 

still cost effective given the price of the bouquet). As consumer preferences 

change over time, content/channels are also added or removed to meet those 

changes. Where content gaps exist, such as local content, MultiChoice will invest 

in developing that content through its sister company, M-Net. 
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575 MultiChoice is constantly seeking to improve the attractiveness of content on 

channels which its sister company, M-Net, produces. For example: 

575.1 M-Net expends considerable effort scouting for attractive content 

globally, including, for instance, new series. 

575.2 As already outlined in Part B, the popularity of local content and the 

lack of off-the-shelf local content has led M-Net to invest substantial 

amounts in commissioning local content, such that it is now the largest 

investor in local content in the country. 

576 MultiChoice also works with some of its third party channel providers to assist 

them in repackaging their channels to make them more relevant to domestic 

audiences. This may include the mix of content and its scheduling, such as with 

Universal Channel and Fox. 

577 However, MultiChoice may also encourage those third party channel providers 

to include additional local programming. For instance, Comedy Central has 

continually expanded its local content programming with the support of 

MultiChoice (such as producing the "roasts" of local celebrities and showcasing 

South African comedians). The BBC produces local shows for inclusion on its 

channel (for example, "The Great Bake Off SA"). MultiChoice also imposes 

performance requirements on these channel providers to ensure that the quality 

remains high, with regular reviews of content and performance. 

578 MultiChoice has also been innovative in its use of pop-up channels and festivals, 

which provide subscribers with a range of content carefully curated around a 

specific theme for a short period of time. Subscribers with an interest in that 

theme benefit enormously from the expertise in content curation, packaging and 

scheduling within MultiChoice. Not only does the subscriber not have to engage 

in a search for the content themselves, but they also benefit from experts 

identifying content they would not otherwise discover easily. Pop-up channels in 
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recent times included Star Wars, Harry Potter, James Bond, and The Fast and 

the Furious. Film festivals have included an African fi lm festival and a Martial 

Arts festival. 
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Technical platform and service innovation 

579 In addition, MultiChoice has improved its technical platform and provided a range 

of additional services - primarily to the higher-priced bouquets- but is now 

rolling this out to all bouquets - in order to increase the attractiveness and 

competitiveness of its offering. In particular, DStv Catch Up and BoxOffice, as 

well as an online content service, have been added specifically to respond to 

OTT services (which offer the same features) , as well as changing consumer 

demand patterns. These additional services all result in substantial additional 

costs to MultiChoice which are not reflected in subscription fees. 

580 The value-added services provided by MultiChoice include the following: 

580.1 The DStv Catch Up service is a VOD service available to DStv 

Premium, DStv Compact Plus and DStv Compact subscribers at no 

extra cost. Select content from the linear channels is pushed to the 

decoder where it can be viewed at the subscriber's convenience. DStv 
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Premium customers can access DStv Catch Up via any of 

MultiChoice's PVRs (this requires payment of a monthly access fee), 

whereas DStv Compact Plus and Compact customers can access it via 

the DStv Explora (again, a monthly access fee is required). Catch Up 

content on the DStv Now website (www.dstv.com/now) and App is 

available to all DStv subscribers. 

DStv Catch Up gives customers the ability to "catch up" on a selection 

of content from across the DStv channels, such as movies, series, 

children's shows, documentaries and sporting highlights. This allows 

consumers to watch content for a limited period of time after the content 

was broadcast (the period of time depends on agreements with the 

suppliers of that content). 

580.3 DStv Catch Up Plus is a more extensive VOD service available to DStv 

Premium, DStv Compact Plus and DStv Compact Subscribers at no 

extra cost. The service is accessible via the DStv Explora using an 

Internet connection in the home. The catalogue of content is much 

larger than DStv Catch Up because it is not restricted by the hard drive 

storage capacity of the subscriber's PVR decoder. 

580.4 BoxOffice is a TVOD service- SA's first online movies-only rental 

service. Movies that are rented can be viewed on a TV set or a PC. 

Movies are available to download or for streaming. A DStv subscription 

is not required to be able to rent movies through the BoxOffice website. 

However, if movies are to be rented via the DStv PVRs, a DStv 

subscription is required. In the absence of an Internet connection, a 

smaller offering of BoxOffice movies is pushed via satellite to the DStv 

PVRs, which movies are available for rental by subscribers. BoxOffice 

is thus a hybrid offering which is made available online and via satellite. 
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ure 66: DStv BoxOffice website screenshot 
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580.5 DStv Now is MultiChoice's Internet streaming service available to all 

DStv subscribers at no extra cost. With an Internet connection, 

subscribers can stream from an offering of more than 90 DStv linear 

channels (as at beginning of December 2017), or watch the latest 

Catch Up content on their PC, tablet or smartphone. 
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580.6 In March 2017 additional connected services were made avai lable to 

DStv Compact Plus and DStv Compact subscribers, enabling them to 

access content online via DStv Now. In addition, 12 new channels were 

added to the DStv Now service in April 2017. Through the website there 

are now four free channels for non-DStv subscribers (Free Sport, Voov, 

Channel 100 and People's weather) and there is an improved 

navigation and recommendation interface. A further range of new 

innovations on the DStv Now platform are planned for the current 

quarter. 
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Figure 68: Changes to DStv Now in Q4 2017 
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580.7 Showmax is an SVOD service. For R99 per month, subscribers have 

unlimited access to more than 25 000 movies and series. The audio

visual content is delivered over the Internet and is accessible on a wide 

range of devices, namely smart TVs, smartphones, tablets, PCs, media 

players, games consoles and the DStv Explora. A programme can be 

started and paused at will. Showmax content can either be streamed 

while connected to the Internet or downloaded for watching later when 
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offline. For DStv Premium subscribers, Showmax is being made 

available at no extra cost, as a special promotion. 

These costs are steadily increasing as more content becomes 

available on line, and as more subscribers access these value-added services 

STB functionality, pricing and subsidies 

583 In respect of STB development and functionality: 

583.1 In 2013 MultiChoice launched a new model PVR, the DStv Explora, 

with a 2 terabyte hard-drive. This allowed the number of hours of 

content on the Catch Up service to increase to over 200, subscriber 

recording space to more than double, and the number of BoxOffice 

movies available for rental at any given point in time to increase from 

15 to 20. In 2016 MultiChoice introduced the DStv Explora 2. 

583.2 STB development remains ongoing as continual software upgrades 

serve to improve performance and the user interface. The Figure below 

shows the range of improvements to the DStv Explora in 2017 alone. 
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Figure 69: Upgrades to the DStv Explora in 2017 
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584 A further aspect to competition between electronic audio-visual service providers 

is the upfront costs of consumers connecting to the service to begin with. For 

traditional Pay TV broadcasters this involves the cost of the STB, and in the case 

of DTH, the added costs of the satellite dish and installation. However, and as 

explained above in the section of switching costs, the costs to consumers of 

services on other platforms are proving to be cheaper (e.g. OTT services operate 

off an existing broadband connection). As a result MultiChoice has had to 

consistently seek to bring the procurement cost of STBs down and extend 

subsidies in order to keep its STB prices low. 

585 In respect of STB prices and promotions: 

585.1 

585.2 

The DStv Explora STB was originally launched in 2014 at a price of 

R2199. However, the latest Explora 2 model currently sells in the region 

of R1299 at many national retailers.336 

The DStv standard HD STB launched with a retail price of R700, but 

currently sells for as little as R379 at some national retailers.337 

336 Price Check: https://www.pricecheck. co.za/offers/87248375/DStv+Explora+Decoder+2 
337 Price Check: https://www.pricecheck. co.za/search?search=dstv+decoders+DSD4136 

292 



NON-CONFIDENTIAL 

Quality of customer service and operational efficiency 

586 MultiChoice has continually sought to innovate around customer payment 

options and migration between bouquets. This has provided South African 

customers with a degree of flexib ility which is seldom found in more developed 

markets. MultiChoice subscribers are able to churn in or out of their subscription 

on a monthly basis, and can also move between bouquets on a monthly basis. 

Nor are MultiChoice subscribers bound to contract periods in exchange for 

subsidised STBs, which is the case in many markets.338 

587 MultiChoice has made enormous investments in the development of a new 

subscriber management system and customer self-service interface. The self

service interface now includes a website (including mobi version), App, USSD, 

Facebook, Twitter, Kiosk IVR and DStv Now. This self-service interface enables 

subscribers to fix reception errors, manage viewing options (e.g. disconnect or 

reconnect one's subscription to a bouquet or change bouquets) and manage 

balances, payments and personal details. This provides much greater flexibil ity 

and ease for customers wishing to interact with DStv. It also creates efficiencies 

for business insofar as it reduces call centre activity. Illustrative of this is the fact 

that over the past two years the proportion of calls to the call centre as a 

proportion of the subscriber base 

The range of self-service options across the self-service interface is provided in 

the Figure below. 

338 As noted above, customers can currently select the price lock in exchange for a 24 month 
commitment, but this is at their election and is a negligible part of the subscriber base 
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588 Whilst DStv has always had a good customer service, it has sought to raise the 

level even higher in the last few years in order to ensure a great customer 

experience. This was to meet the fact that global competitors are delivering 

services "just a click away". MultiChoice has sought to fundamentally shift its 

approach to customer service and experience not just in relation to its call centre, 

294 



NON-CONFIDENTIAL 

but also in relation to its installers, stores, and in the way MultiChoice designs its 

products, delivers projects and develops systems. This shift has produced 

measurable results. 

588. 1 

588.2 

-
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The call centre performance 

has also seen it win numerous accolades at the Call and Contact 

Centre World annual awards. In 2017 those accolades included Best 

Contact Centre in the World ; Best Customer Service in the World; Best 

Social Media in the World; Best Team Leader in the World and Best 

Operations Manager in the World . 

589 In trying to meet the vast array of competitive threats to its business, in the last 

few years MultiChoice has provided huge additional content value add to DStv 

subscribers, at substantial additional cost, whilst at the same time subscription 

prices have remained flat or declined in real terms. Billions of rands have been 

invested in developing and expanding online platforms for the delivery of on

demand and live streamed audio-visual content as another value-add to 

subscribers, matching that of OTT services. Billions of rands more have been 

invested in improving the customer experience, from the technical capabilities of 

STBs, the interface and search functions on STBs/online, to customer service 

levels and ease of transacting. 
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590 Yet despite all these efforts, 

Failure of other Pay TV licensees to launch, or to launch successfully, not 

indicative of ineffective competition 

591 The Initial Gazette and the Discussion Document identify the fact that some of 

the Pay TV services licensed by ICASA have failed to launch and that others 

have faced sustainabi lity issues as the purpose of this Inquiry. Yet this is not 

itself indicative of ineffective competition within the relevant market for two broad 

reasons: 

591.1 First, the narrow focus on Pay TV licensees fails to take into 

consideration the large number of OTT services which have entered 

the market, many of which have entered the market successfully. In 

addition, a FTA TV broadcaster, OpenView, has also successfully 

launched a multi-channel DTH service. An appropriate view of the retail 

market would conclude that entrants have been both numerous and 

successful. 

591.2 Second, a closer examination of what has happened to the Pay TV 

services licensed by ICASA reveals that it is not competition concerns 

which contributed to their failure to launch or lack of sustainability, but 

rather a mix of strategic business choices made by the shareholders of 

some of those licensees; certain of those licensees were poorly 

resourced and inefficient; and regulatory failure. 

ODM/StarSat 

592 The original licensee, ODM was initially successful - within 18 months of its 

launch it had 300 00 subscribers. However, in October 2012 it went into business 

rescue. Its business rescue plan notes several operational deficiencies (as 

identified by StarTimes) in the ODM business: low quality and highly priced 
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programming, unattractive packages, no differentiation in its offering, a high 

churn rate, no experience in the Pay TV business and lack of business 

management experience. The ODM business rescue plan stated: 

"Without previous experience in and a deep understanding of the pay-TV 
industry and a genera/lack of business management experience, the Top TV 
management team implemented an unrealistic operation strategy and 
business development plan. In addition, overall management incurred high 
remuneration, purchasing and operation cost. ''.339 

593 Despite StarTimes' identification of deficiencies in the business, StarTimes itself 

failed to rectify those deficiencies. Public criticism of the TopTV/StarSat service 

and subscriber complaints identified the following ongoing problems: lack of a 

differentiated service, poor marketing, poor broadcast quality, changes to 

channel line-up without adequate communication to subscribers , poor customer 

service and complaints handling, lack of funds, reputational damage and 

regulatory delays. 

"Mbalo [ODM's then CEO] was quick to dismiss the notion that Multichoice 
had locked out the competition by securing deals with major suppliers of the 
main drivers of pay TV - film, sport, music and news content. 'The reality is 
that there is a lot of content around the world that is available, besides 
Hollywood content that dominates our competitor platform. 'What Top TV 
requires at this moment is the recapitalisation of the business. "'340 

"The problems at Top TV, which was placed into 'business rescue' in 2012 and 
bailed out in April this year by Chinese company Star Times, were probably in 
large part due to poor execution rather than a lack of market opportunity. ''.341 

594 The implementation of the ODM business rescue plan was hampered by several 

intervening legal proceedings and regulatory delays in transferring ODM's 

licence to StarSat. As a result, the license was only transferred in late 2015 and 

business rescue proceedings were only finalised in July 2016. 

595 TopTV/StarSat's demise thus had nothing to do with barriers to entry or market 

failure, but was rather due to its own conduct and that of its shareholders. 

339 ODM, Business Rescue Plan, p26, para 3.4.7.7: 
www.ondigitalmedia.co.za/images/Business Rescue Plan A.pdf 

340 Sunday Tribune, 31 March 2013, In defence of soft porn channels 
341 TechCentral, 8 July 2014, Exciting times in SA broadcasting: 

https://techcentral.co.za/exciting-times-in-sa-broadcasting/42476/ 
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596 However, since mid-201 7 StarSat has aggressively been growing its Pay TV 

business in SA: it has launched a new decoder, is competing aggressively for 

content rights (including for popular sports rights) re-organised it bouquets, 

started marketing its offering, and has indicated that it is focussing on achieving 

1 million subscribers within the next three years. StarTimes competes 

successfully with MultiChoice in other markets across sub-Saharan Africa, so 

such ambitions are realistic. 

Telkom Media 

597 The catalyst for Telkom Media's failure to launch a Pay TV service was a change 

in the business strategy ofTelkom Ltd , the majority shareholder in Telkom Media, 

prior to ICASA issuing the licence. Telkom decided to divest in Telkom Media 

and focus instead on its core business, which at the time was experiencing 

numerous challenges. Shenzhen Media (whose shareholders included a 

Chinese company with significant financial resources) subsequently bought 

Telkom's shares in Telkom Media, whose name was changed to Super5. 

However, Super5 failed to launch a Pay TV service, due largely to the 

mismanagement of funds, regulatory delay and shareholder disputes. Telkom's 

recent launch of its LIT service suggests a change in strategy by T elk om as 

regards the provision of audio-visual content. 

e. SAT 

598 e.SAT's intention to launch a Pay TV service was conditional upon the number 

of Pay TV licences ultimately issued by ICASA. Following ICASA's issuing offive 

licences after the first round of licensing, the eMedia Group announced its 

decision to rather focus on content aggregation and channel supply: 

"New pay television provider e. sat has deviated from its initial plan of providing 
a subscription broadcasting service and will now supply channels to 
MultiChoice, as it considers the market too small to accommodate more than 
two players. 
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During the hearings on pay TV in May, e.sat argued that the local market could 
sustain only two pay-TV operators. When four pay TV licences were issued in 
addition to the MultiChoice licence, e.sat had decided to explore alternative 
opportunities as a content aggregator and channel supplier, said chief 
executive Marcel Golding. "342 

599 It is however noteworthy that a sister company to e.SAT has subsequently 

launched a FTA TV service on the DTH platform, OpenView, which has been 

hugely successful, and which has the potential of becoming a Pay TV service in 

the future. 

WoW 

600 WoW initially intended launching a single channel focussing on "Christians and 

non-Christians who would like to watch clean and family safe television content". 

In 201 5 WoW applied for the authorization of 19 channels, most of which were 

aimed at the German speaking community. ICASA rejected that application on 

the basis that those channels did not accord with the nature of the Pay TV service 

that WoW initially intended to launch and for which it was licensed. 

Siyaya TV 

601 For various reasons, Siyaya TV has yet to launch its own Pay TV service. It had 

an ill-defined business plan, failed to raise sufficient capital and then spent badly 

the cash it had raised for the business. 

601 .1 It is important to recall that ICASA itself had concerns over the viability 

of the business plan of Siyaya (and the other four applicants in the 

second round of licensing). 343 Whilst ICASA provided Siyaya an 

opportunity to bolster its licence application, ICASA still found that 

Siyaya (along with the other four applicants) had not fully met the 

requirements of the ITA.344 To press ahead with awarding a licence 

342 Business Report, 13 December 2007, e.sat decides to supply channels rather than fight 
MultiChoice for subscribers, 14 December 2007: https://www. iol.co.za/business
report/companies/esat-decides-to-supply-channels-rather-than-fight-multichoice-for-subscribers-
722132 

343 ICASA, Licensing process for individual commercial subscription broadcasting services licences, 
Reasons for decision, August 2016, paras 48.9.9 and 48.11.6 

344 ICASA, Licensing process for ind ividual commercial subscription broadcasting services licences, 
Reasons for decision, August 2016, para 22 
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given these concerns represents a form of regulatory failu re and it 

seems inappropriate at this stage to look for competition reasons for 

any failure of licensees which ICASA itself thought were not viable to 

begin with. 

601.2 Siyaya, on being granted a licence, proceeded to secure from SAFA 

the rights to all national soccer team games, including the female and 

under 23s national teams, for R1 billion. Many in the industry are of the 

opinion that Siyaya paid excessively for those rights, which in turn 

limited its ability to spend on other content and its distribution platform. 

Whilst Siyaya has returned the FTA rights to SAFA, which has now 

licensed those rights to the SABC, the Pay TV rights are not being 

exploited , despite the substantial fees paid for those rights. 

602 Since then , Siyaya appears to have chosen to focus on the packaging and sale 

of channels to other broadcasting services. 

GREATER DETAIL ON THESE PAY TV LICENSEES, THEIR INITIAL BUSINESS 

MODELS AND WHAT TRANSPIRED SUBSEQUENT TO THEIR BEING LICENSED 

ARE CONTAINED IN APPENDIX 5 TO THESE REPRESENTATIONS. 

Conclusion 

603 It is the case that firms fail in all markets and a healthy competitive process 

rewards efficient firms and punishes inefficient ones with exit. It is evident that 

outside of the licensing process there has been the entry of large and successful 

competitors which have contributed significantly to the effectiveness of 

competition within the retail market for electronic audio-visual services. The 

ex-ante regulatory process is not for the purpose of providing entry assistance to 

inappropriately resourced and inefficient firms. 
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ICASA's assessment of competition 

604 At a mere four pages, ICASA's assessment of the effectiveness of competition 

in the retail market can best be described as superficial. The assessment lacks 

any evidentiary basis for the assertions, speculations and opinions which make 

up the views expressed over those four pages. In addition, ICASA seems to have 

largely ignored most of the submissions received in response to its 

Questionnaire. 

605 As already outlined in Part B, the Discussion Document completely fails to 

grapple with the massive dynamic changes taking place in the electronic 

audio-visual services market, as well as the additional specific features of that 

market within the South African and African context. These critical features of the 

market mean that traditional Pay TV broadcasters in SA face intense competition 

from global OTT giants, massive local telcos and regional Pay TV services, as 

well as competitive pressures from FTA TV broadcasters. 

606 Instead, ICASA seeks to hold on to an antiquated notion of a market defined by 

its licence categories, and even then elects to focus on the alleged difficulties 

cited by a new small licensee, rather than a proper holistic approach to the 

effectiveness of competition. 

607 MultiChoice's view is that competition in the retail market is far from ineffective, 

for all the reasons stated above. Furthermore, competition will intensify over the 

coming years, given the strength and strategic intent of the entrants and 

competitors in the market. 

Entry barriers 

608 MultiChoice's opinion on the extent of entry barriers in the retail market was dealt 

with in detail earlier on in this Part. In summary: 

608.1 There are no entry barriers in the retail market. 

608.2 Even if there are any entry barriers (which is denied), those barriers 

must be considered in respect of well-resourced and efficient entrants 

and whether those entrants are capable of overcoming such barriers. 
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Entry barriers cannot constitute a list of potential diffi cu lties which an 

inappropriately resourced and inefficient entrant may face. 

In the context of the major disruptions taking place in the market, as 

outlined in Part 8, the overwhelming evidence is that any barriers are 

indeed surmountable for a plethora of large, well-resourced entrants. 

The OTT platform reduces the costs of the distribution platform 

(including STB elements), whilst telcos have an existing installed base 

of customers. 

609 One final observation is that the consideration of regulatory barriers in the 

Discussion Document simply identifies factors which lie within the control of 

ICASA itself (i.e. licensing frequency) . As such, even if ICASA determines that 

such barriers exist and hinder effective competition, then the solution is for 

ICASA to alter its licensing frequency, not to use that as an excuse to impose 

any conditions on firms in the market. 

Q21A: Kindly comment on the above analysis of possible barriers to entry at 

the retail level of the market. What other barriers to entry are prevalent in this 

market? 

The Discussion Document analysis of alleged entry barriers is both deficient and 

incorrect. The list appears to be a mixture of alleged difficulties faced by under

resourced and inefficient local licensees and the historic perspective of the market 

at a time before the recent market disruptions. The overwhelming evidence is that 

there has been considerable entry by well-resourced and efficient firms into the 

market, which suggests that there are no barriers to entry, alternatively no 

insurmountable barriers to such entry. 
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Dynamic character and functioning of the market 

610 Despite the title of this section in the Discussion Document, this section looks at 

neither the dynamic character nor functioning of the market (however defined). 

Instead, the section simply seeks to calculate market shares and even then, on ly 

for operators which hold a Pay TV licence in SA. In this respect it is completely 

deficient and utterly incorrect in the conclusions it wishes to draw. 

611 MultiChoice has indicated the scope of factors relevant to the dynamic character 

and functioning of a retail market, as well as evidence in respect of the 

effectiveness of competition therein . It is apparent from the massive market 

disruption taking place globally, in addition to particular features of the local 

market, that a consideration of market participants and effects has to go beyond 

mere licence categories in both delineating the market and in understanding the 

effectiveness of competition. 

612 In addition, however one defines the market, a concentration measure is only 

one of the inputs into the assessment of effectiveness of competition. It simply 

cannot be the sole basis for doing so -for all the reasons explained above when 

dealing with the approach to determining effectiveness of competition. As 

MultiChoice indicated, the real intended purpose of a market share assessment 

is to try to understand the main competitors and their relative strengths in the 

market. 

612.1 However, the trend in the number and strength of competitors is likely 

to be more informative in the context of a dynamic market. Low actual 

market shares are more likely to reflect the recent nature of entry rather 

than the actual competitive significance of entrants. The fact that the 

electronic audio-visual services market in SA has already seen entry 

by global giants, large local telcos and regional Pay TV broadcasters, 

in addition to the well-established and expanding FTA TV 

broadcasters, is more indicative of the strength of competitors than any 

measure of market share. 
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In addition, the extent to which any technological changes or 

convergence of distinct business models/markets has affected any 

entry barriers for well-resourced and effi cient entrants is also 

informative as regards the threat of entry and forward-looking 

competitive constraints. Again, the fundamenta l disruption to traditional 

Pay TV broadcasters by the emergence of OTT platforms, the entry of 

telcos, as well as the introduction of OTT, have collectively resulted in 

a substantial reduction in the costs and historically perceived barriers 

to entry, with a result that the threat of further entry by well-resourced 

and efficient operators is real. 

613 Subscription numbers of licenced Pay TV broadcasters are simply incapable of 

capturing the strengths of the main competitors to MultiChoice in the electronic 

audio-visual services market in SA. Aside from the difficulty outlined above, this 

measure is also business model and even platform specific, when in fact the 

range of business models and platforms now prevalent in the market has 

expanded rapidly. 

Q21 8: Is the Authority correct to use subscriber numbers as a unit of measure 

for market share calculation purposes? How else would you calculate market 

share at this level? What other factors should be analysed to determine the 

dynamic character of the market? 

No. MultiChoice does not believe that subscriber numbers is the appropriate un.it of 

measure for market share calculations, especially when restricted to Pay TV 

broadcasters. It is both business model and platform specific, at a time when different 

business models and platforms compete in the market. In fact, MultiChoice does not 

believe that a static consideration of market share, however measured, can 

effectively capture the main competitors and their relative competitive strengths in 

the market, which is usually the underlying purpose of looking at shares to begin 

with. As outlined at the beginning of this Part on the approach to determining the 

effectiveness of competition, in a dynamic context static shares are more reflective 

of the recent nature of entry rather than strength of competitors. Where global giants, 

large local telcos and regional Pay TV broadcasters have all entered in recent years, 
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alongside well-established and expanding FTA broadcasters, it is apparent that 

competition is fierce, and that this competition can only intensify on a forward-looking 

basis. The dynamics which have resulted in their entry also reveal the fact that 

barriers to entry either don't exist or are low for well-resourced and efficient entrants. 

Vertical integration 

614 The Discussion Document makes the claim in 6.3.13 - 6.3.15 (as cross-referred 

from 6.5.11) that MultiChoice is the only broadcaster which is vertically integrated 

across content production, aggregation and retail distribution. It also comments 

that vertical integration may be a legitimate business model with efficiencies, but 

could be used to foreclose competitors. It then cites what seems to be the vicious 

cycle argument of leveraging retail power to gain market power in upstream 

content. This specific theory is dealt with in much more detail below in the 

submission on the upstream content market. 

615 The core functions of any electronic audio-visual services retailer is to acquire 

content from rights holders, package the content into an audio-visual service, 

and retail that service through a distribution platform to consumers. 

616 Given that these are the functions of any electronic audio-visual service retailer, 

the vertical integration question is really whether having certain functions 

performed in-house - own content production, content aggregation and owning 

a distribution platform - provide a competitive advantage or not. 

Content production 

617 Having the ability to produce electronic audio-visual content in-house is neither 

necessary nor provides scope for any particular unfair competitive advantage 

over rivals. In particular: 

617.1 A large percentage of content is acquired from third parties and 

therefore requires no own production capability. 
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617.2 Where a broadcaster wishes to produce original content, the most 

common practice is for broadcasters to commission content from 

independent producers. Under this model, the broadcaster still retains 

ownership (and copyright) over the content. Indeed, this is the case for 

MultiChoice and its array of domestic rivals (including the SABC and 

e.tv) but also global rivals (Netflix, APV and the other OTT services). 

617.3 There are a multitude of independent production companies operating 

in SA and there is no barrier to commissioning those producers. 

Therefore, the extent to which other domestic rivals (e.g. StarSat or 

Kwese) wish to produce their own content, there is no barrier to doing 

so. 

Channel packaging 

618 As outlined in Part C there are no barriers to directly acquiring content and 

packaging it into a channel (such that there is not even a basis for defining a 

wholesale channel supply market). In addition, channel aggregation is also a 

function which is not always required, since OTT services most frequently do not 

provide content in channel format. 

618.1 Domestically, both the FTA broadcasters package content into 

channels. This is after all a core skill of a traditional linear FTA TV 

broadcaster. 

618.2 This is also the case of StarSat which, for instance, packages sports 

content into sports channels in addition to acquiring third party 

channels. 

Distribution platform 

619 Being vertically integrated into a distribution platform is not only unnecessary in 

the age of broadband, but also there are no barriers to building other platforms 

(as outlined in detail above). 
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619.1 The rise of the broadband ecosystem means that an electronic 

audio-visual retailer no longer needs to invest in and bu ild its own 

distribution platform, since services can be provided over the public 

Internet. In add ition, the local telcos will facil itate this through their own 

electronic audio-visual platforms (e.g. Telkom LIT or Vodacom Video 

Play), often with zero-rating on data use. 

619.2 For other broadcasting platforms, the Discussion Document identifies 

no ineffectiveness of competition issues. Any broadcaster can easily 

assemble the various components from existing suppliers in the 

market. This ·is evident from the fact that the other licensees all have 

platforms over which they distribute their service. 

620 As a result, vertical integration is not a feature of the market which impacts on 

the effectiveness of competition in the retail market nor raises any particular 

concerns. 

Q19. Do you consider the nature and extent of vertical integration in 

subscription television likely to harm competition? Kindly elaborate on your 

answer. 

No. MultiChoice does not consider the nature and extent of vertical integration to 

harm competition. All broadcasters are capable of acquiring content, packaging that 

content into a service and retailing the service to consumers. Broadcasters do not 

need to have in-house content production capabilities as most content is acquired 

from third parties and own content development is in any event mostly done through 

commissioning independent producers (i.e. essentially an acquisition model too). On 

the retail distribution platform, the emergence of broadband OTT platforms means 

that investing in a platform is no longer necessary. In addition, as the Discussion 

Document itself recognizes, there are no effectiveness of competition issues in the 

context of technical services for broadcasting platforms. This is evident from the fact 

that other licensees all have platforms over which they distribute their service. 
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Adequacy of competition law alone 

621 In MultiChoice's opinion there are no competition concerns which need 

addressing. However, even if there were, the question of whether or not 

competition law is adequate alone to deal with any competition concerns 

ultimately depends on the type of competition concerns identified. 

622 The Discussion Document identifies the alleged problem in 6.3.16 (cross

referred from 6.5.12) as the Pay TV broadcasting sector being "characterised by 

a limited number of players despite various attempts by the Authority to license 

new entrants".345 It continues to argue that sector specific law is better placed to 

remedy such "market structure challenges" rather than competition law which is 

ex-post in appl ication. 

623 As outl ined in Part B and dealt with in more detail above, the market dynamics 

are such that Pay TV broadcasters compete with a much broader set of players 

other than those which fall into ICASA's licence category. When viewed in this 

broader context, numerous players have entered the market, and many of those 

players are extremely large and formidable competitors. It also means that there 

is no market structure challenge nor market failure wh ich ex ante regulation 

needs to remedy, since the market will undoubtedly see the expansion of these 

large competitors in the immediate future and even more intense competition. In 

this context, competition law would appear to be perfectly adequate to deal with 

any behaviour seen to be restricting competition between these numerous large 

competitors. 

624. Furthermore, competition law should be given primacy over ex ante regulation. 

625 This is consistent with the EC approach to market assessment for the purposes 

of ex ante regulation in the electronic communications sector. The explanatory 

note to the EC recommendations outlines the deference to competition law 

solutions: 

345 Discussion Document, para 6.3.16, cross-referenced from para 6.5.12 
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"Only markets where national and EU competition law is not considered 
sufficient by itself to redress market failures and to ensure effective and 
sustainable competition over a foreseeable time horizon, should be identified 
for potential ex ante regulation. ''346 

Q20. Do you agree with the Authority's preliminary view that competition law 

alone is not sufficient to deal with possible market failures in the market for 

the acquisition of premium content? 

No. MultiChoice does not agree with the ICASA's view for the reasons outlined 

above. ICASA bases this view on a perceived market structure problem which itself 

is based on an incorrect and dated view of the market as only consisting of Pay TV 

licensees. The market reality is that a range of unlicensed OTT operators and telcos 

compete directly with Pay TV licensees, as do regional operators and FTA TV 

licensees. There are therefore numerous competitors, many of which are large and 

well-resourced. 

346 Commission Staff Working Document Explanatory Note accompanying the document Commission 
Recommendation on relevant product and service markets within the electronic communications 
sector susceptible to ex ante regulation in accordance with Directive 2002121/EC of the European 
Parliament and of the Council on a common regulatory framework for electronic communications 
networks and services, SWD (2014) 298, p11 : https://www.pts.se/upload/Regler/Explanatorynote-
20141 009.pdf 
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COMPETITION WITHIN THE UPSTREAM MARKET FOR THE ACQUISITION OF 

ELECTRONIC AUDIO-VISUAL CONTENT 

626 In this next section of Part D, MultiChoice will consider competition with in the 

upstream market for the acquisition of electronic audio-visual content. The thrust 

of these representations will be the following: 

626.1 

626.2 

626.3 

626.4 

626.5 

The term "premium" has no clear and objective unitary meaning and is 

consequently not useful for the purposes of this Inquiry. 

The fact that content can attract a larger audience or be of greater 

quality or more expensive does not necessarily imply that it may be 

unique, scarce or essential to the success of an entrant into the 

electronic audio-visual services market. 

Competition between traditional Pay TV, FTA TV and OTT services all 

seeking to differentiate themselves from one another by, amongst other 

things, their content offerings, has resulted in the exponential growth of 

new types of quality content. Furthermore, the relevant value of 

content is evolving, as previously popular content loses some of its 

value and new entertainment content or sports properties increase in 

value. 

The broad and evolving scope of these new types of quality content is 

not scarce nor costly to acquire - this is evident with reference to local 

content, international series, movies and sports rights. The proliferation 

of such content also means a single electronic audio-visual service 

provider is simply incapable of acquiring a large proportion of it. 

Content preferences and incomes differ across individuals and 

households. This results in different target segments, each with their 

own content preferences and price points, being available to traditional 

broadcasters and OTT services. The fact that there is no single target 

market for electronic audio-visual services means that there is no single 

piece of content with unique appeal to the majority of households, or 

"must-have"/essential content. Furthermore, the ultimate success of 
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any particular retail service will be based on a combination of factors 

over and above content, including price, the technological platform, 

customer service and the competing entertainment alternatives for a 

household. 

What is becoming increasingly important is a service provider's ability 

to select content which is likely to appeal to its target market, and to 

then ensure that this content is attractively packaged, scheduled and 

promoted. 

Within SA and the rest of sub-Saharan Africa, the bulk of the demand 

for Pay TV services is for lower-priced bouquets, given the budget

constraints facing many households. Given those lower price points, it 

is not economically feasible for the retailer to incorporate more 

expensive content into those bouquets. The focus for those bouquets 

is rather on providing content across a variety of genres at an 

affordable price. Those bouquets typically do not contain any 

particularly expensive content, yet they are proving to be extremely 

successful- this is certainly the case for MultiChoice in SA and the rest 

of sub-Saharan Africa, and for its competitors. 

626.8 ICASA's reliance on the "vicious cycle" theory is without merit. The 

absence of the key conditions for the vicious cycle theory is 

demonstrated by the many examples in other jurisdictions and across 

sub-Saharan Africa of entrants having successfully bid against 

incumbent Pay TV broadcasters for electronic audio-visual content 

rights, and particularly sports rights. The successful acquisition of 

those rights by global OTT services and telcos in various jurisdictions 

also reflects the particular advantages enjoyed by those on services 

and telcos. 
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626.9 Acquiring the right to content on an exclusive basis is central to 

competition within the electronic audio-visual services market. This has 

been widely recognised by regulators and competition authorities 

throughout the world. Exclusivity is also fundamental to the 

development of varied, innovative, high quality content, and is crucial 

to sports federations. 

Quality content is evolving and growing, and is not necessarily scarce or costly 

The term "premium" has no clear and objective unitary meaning 

627 It is apparent from the range of submissions received by ICASA that the term 

"premium" content means different things to different people. For many it simply 

means more popular content which attracts a larger aud ience. For others it is 

about the quality and cost of the content. What is evident though from all the 

submissions is that the term has no clear and objective unitary meaning. It is 

consequently not a useful term for the purposes of this Inquiry. 

Notion of "premium" content cannot be conflated with "must have" or essential content 

628 Furthermore, regulators (and entrants alike) are often guilty of conflating the 

notion of "premium" content (whatever this may mean) with "must have" content, 

i.e. content which may be essential for the entry and expansion of rivals, and 

which therefore may fall to be subject to some form of regulation. However, the 

mere fact that content can attract a larger audience or is of greater quality or 

more expensive does not necessarily imply that it may be unique, scarce or 

essential to the success of an entrant into the electronic audio-visual services 

market and therefore possibly subject to regulation. 

629 Whether or not content is "must have" or essential requires an entirely different 

assessment from whether or not it may be considered "premium". The content 

which ICASA has sought to label as "premium" in the Discussion Document does 

not fulfil these criteria. ICASA is precisely guilty of asking, in its Questionnaire, 

for views on "premium" content, and then equating the answers with a "must 

have" status, despite that not being a definition used in the responses. 
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630 Indeed, the very fact that ICASA has compiled a lengthy list of so-called 

"premium" content, including a range of local content, international series, 

movies and sports demonstrates that the range of content now considered 

capable of attracting a larger audience or being of relatively higher value has 

greatly expanded, making it even less likely that any single piece of content is 

essential to entry and expansion in the electronic audio-visual services market. 

631 Furthermore, even the content identified by the various responses as "premium" 

is in fact not necessary for entry and expansion in an environment where low

priced bouquets predominate and expensive content cannot be included in those 

bouquets given the prices of those bouquets. 

632 In this section of these representations MultiChoice will demonstrate the 

following: 

632.1 In recent years there has been an explosion of popular, quality content, 

and the relative value of content is constantly evolving. 

632.2 This new content is neither scarce, nor costly to acquire. This is the 

case, for example, as regards local content, international series, 

movies and sports rights. No single electronic audio-visual service 

provider is capable of acquiring, let alone scheduling, the vast range of 

popular content available today. 

632.3 The traditional windows for international movies are shrinking and as a 

result have less value. 

632.4 Given the volume of content which is available locally and 

internationally, a key skill for any electronic audio-visual service 

provider is selecting content which is likely to appeal to its geographic/ 

target market, and then ensuring that content is astutely packaged, 

scheduled and promoted to the public and subscribers in a manner 

which will raise the popularity of that content and build an audience. 

The ability to do this well can result in older and less expensive content 

having high viewership, compared to newer and more expensive 

content. 
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Broad and evolving scope of popular, quality content 

633 In recent years, the importance for competition within the electronic audio-visual 

services market of content which has traditionally been labelled as "premium" 

has been declining. Competition between traditional Pay TV, FTA TV and OTT 

services all seeking to differentiate themselves from one another by, amongst 

other things, their content offerings, has resulted in the exponential growth of 

new types of quality content which has proved to be equally, if not more, valuable 

to build audiences. For example: 

633.1 MultiChoice and many of its rivals in SA and the rest of Africa have 

invested in local general entertainment content which has proven to be 

very popular and capable of building audiences/subscriptions (as 

outlined in Part B). 

633.2 Netflix and other OTT services are now making considerable 

investments into original series and documentaries, which is driving 

their growth. 

634 Indeed, the Discussion Document implicitly acknowledges the increasingly broad 

scope of what may be popular content by identifying a broad range of content 

which ICASA has labelled "premium", including first window movies, international 

series and local content alongside three different sports codes. 

635 Furthermore, within each of these broad categories there is a wide range of 

content (or rights properties) available which is of sufficient quality and interest 

that it is capable of attracting audiences. All that is required is for an electronic 

audio-visual service retailer to invest in marketing and promoting that content to 

consumers in order to build awareness and an audience. 
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635.1 For example, in a mere 30 days in January 2014, more aud io-visual 

content was uploaded to the Internet than all three major US TV 

networks combined had created in 30 years.347 

635.2 

635.3 

There are literally hundreds of international series available from 

different production companies in the market with a multitude of new 

titles being launched annually. Indeed, the growing popularity of series 

has seen a switch by producers to this content genre, fuel ling the rapid 

increase in quality series. 

Within any sports code there are also a multitude of different leagues 

and competitions: 

635.3.1 For example, within football there are a number of different 

European football leagues which are also followed in SA (e.g. 

UEFA Champions and Europa Leagues, EPL, Bundesliga, 

Serie A, La Liga, Ligue 1 ); international tournaments involving 

national teams (e.g. FIFA World Cup, UEFA EURO, Africa 

Cup of Nations, Confederation of Southern African Football 

Associations (COSAFA)); regional tournaments involving 

club football leagues (e.g. CAF Champions League and CAF 

Confederations Cup); domestic club football (the PSL, as well 

as PSL-related cup competitions, such as the MTN8 Cup, the 

Telkom Knockout Cup and the Nedbank Cup); and matches 

involving the South African national team (including 

"friend lies"). 

347 WordStream, 6 September 201 7, 37 Staggering Video Marketing Statistics for 2017, 
http://www.wordstream.com/blog/ws/2017/03/08/video-marketinq-statistics. Over 1 billion hours of 
audio-visual content are watched every day on YouTube, and 400 hours of video are uploaded to 
YouTube every minute. YouTube, Press, One billion hours watched daily: 
https://www.youtube.com/yUabouUpress; Business Insider, 7 November 2017, Viewers find 
objectionable content on YouTube Kids: http://www.businessinsider.com/viewers-find
objectionable-content-on-youtube-kids-2017 -11 ?utm source=feedly&amp;utm medium=referral 
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635.3.2 Within cricket, each host nation owns the rights to all 

international tests, ODis and T20s taking place in their 

country and these are therefore each sold separate to 

international events played under the auspices of the 

International Cricket Council ("ICC"). International 

tournaments are sold by the ICC, and these consist of a 

range of properties such as the T20 World Championship and 

001 World Cups, as well as the Champions Trophy. 

636 Difficulties in determining what may be considered popular or of higher value is 

further compounded by the fact that the relative value of content is evolving as 

previously popular content loses some of its value and new entertainment 

content or sports properties increase in value. Whilst th is may be influenced by 

changing patterns in consumer demand, such demand may also be heavily 

influenced by investment in and promotion of new content by electronic audio

visual service retailers (a product of exclusivity of content). 

636.1 

636.2 Similarly, within genres such as sports there are changes in value. As 

evidenced in greater detail later in this Part D, the PSL, as with most 

domestic leagues across the continent, was not previously considered 

a valuable rights property, but over time has been successfully 

developed by SuperSport into a more valuable property. Another 

example is cricket, where there has been an evolution in popularity 

towards the shorter format of the game, namely T20, away from ODis 

and test cricket properties. This is in part due to changing consumer 

preferences, but also the investment and promotion by retailers of new 

T20 leagues such as the IPL and Australia's Big Bash League (BBL). 
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The Figure below reflects changes between 2007 and 201 6 in SA in 

spectator numbers for soccer, rugby and cricket. 

New sources of popular. quality content are not necessarily scarce nor costly 

637 The broad and evolving scope of these new types of quality content means it is 

not scarce nor necessarily costly to acquire. Furthermore, the sheer volume of 

such content means that no single electronic audio-visual service provider is 

capable of acquiring the majority of such content. 

638 As regards local content, which has become one of the important means of 

building an audience and subscriptions, there is neither scarcity nor prohibitive 

costs for well-resourced entrants. 

638.1 Local content production is largely conducted by the broadcasters 

themselves through in-house production or the commissioning of 

independent producers. This is in part because currently it is risky for 

local independent producers to invest in content before ensuring there 

is demand for that content. In addition, broadcasters are aware of the 

type of content which is likely to appeal to their audiences and where 

content gaps exist in their line-up, placing them in a good position to 

produce or commission content which is likely to build an audience.348 

348 MultiChoice's own research resulted in the development of a suite of Mzansi channels which 
include only local content and are now very popular on DStv 
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As such, there is no scarce supply of local content rights for which 

competitors need to bid large sums of money. There are no barriers to 

electronic audio-visual service entrants and competitors' bui lding 

in-house capabilities or commissioning their own local content from 

independent producers.349 Whilst this may require investment and 

promotional effort, neither can be considered barriers to efficient entry. 

As outlined earlier on when dealing with barriers to entry in the retail 

market, capital costs are not typically considered a barrier to entry and 

producing or commissioning local content occurs by all local 

broadcasters, to varying degrees. 

639 For international series, there is similarly no material scarcity or cost. There are 

a multitude and increasing number of high quality series being produced 

internationally on an annual basis. In the USA alone, and as reflected in the 

Figure below, the number of new original series produced annually has increased 

from 182 in 2002 to 455 in 2016, with series for online services showing the 

highest growth over the period. Some of these will go on to become hits, whilst 

others may be unsuccessful and be cancelled after one or more seasons. 

Selecting which series are likely to build an audience domestically requires some 

skill and research, but success is also determined by the promotional effort made 

around the series by the retailer itself. 

349 There is no scarcity of local independent producers which can develop local content under 
commission 

319 



NON-CONFIDENTIAL 

Figure 74: Estimated number of original series in the USA (2002- 2016) 
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640 For movies too there is a growing source of quality content outside of the confines 

of the big Hollywood studio deals. However, much like with international series, 

sourcing th is content requires some skill and promotional effort. 

640.1 

640.2 

Independent films (i.e. films produced outside of the major Hollywood 

studios) have proliferated in number and whilst the output from any one 

studio is smaller than that of the big Hollywood studios, collectively they 

produce far more movies than the big studios, as shown in the Figure 

below. 

In addition to volume, the independent studios are producing high 

quality and popular productions, typically outperforming blockbuster 

Hollywood studio movies at awards ceremonies such as the Oscars.350 

Outside of the major Hollywood studios, M-Net acquires a range of 

movies from independent production studios, including Vision Films, 

GEM Entertainment, Freemantle, Africa in Motion and Miramax. DStv 

35° Financial Times, 20 February 2015, The unstoppable rise of independent films: 
https://www. ft.com/contenUbc58eede-b 770-11 e4-8807 -00144feab 7 de?mhq5j=e5 
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also launched the Sundance channel in May 2017, which packages 

together independent films featured at the Sundance festival, which 

channel has proved to be popular amongst subscribers. 

F 1gure 75 N b urn ero f t d" ftl . d major s u 10 1 es vs m d t t d" ftl epen en S U 10 I II es annua 1y 
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2016 13 21 17 14 36 17 23 141 595 
2017 
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53 115 78 58 157 81 114 656 2820 

Source: http://www.boxofficemojo.com/ 

640.3 There is also a huge volume of popular inexpensive movie content 

available on the African continent, which comes from a wide range of 

small independent producers. As such, contracting is relatively easy 

and inexpensive, but does require connecting with the many producers 

in th is space. This includes literally thousands of producers in 

Nollywood, but also a sizeable industry in Kenya and domestically 

(known as "bubblegum" movies) . The channels showing these movies 

on DStv tend to perform extremely well. For instance, overall on DStv 

the Africa Magic Epic channel is ranked • and showcases the best 

movies and other programming from the continent. The Mzansi 

Bioscope channel is ranked • and shows only bubblegum movies. 

641 As regards sports, there is a variety of high quality content outside of a few 

expensive properties. As will be evidenced below, all the properties (includ ing 

expensive properties) remain contestable. In addition, the growing range of other 

sports rights properties enables an entrant or rival to build a portfolio of rights 

which collectively is capable of providing appeal and value. In addition, an audio

visual service provider is able to further build the value of those rights through 

investment in the sport and its promotion, much like SuperSport has done with 

the PSL. Some examples where this has already occurred by competitors to 

MultiChoice include the following: 
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641.1 StarTimes has secured a suite of quality football content on an 

exclusive basis for the whole of sub-Saharan Africa (including SA). This 

includes three top flight European leagues (German Bundesliga, Ital ian 

Serie A and the French Ligue 1) as well as some international and 

continental competitions (Copa America, International Champions 

Cup, UEFA Euro 2020 qualifiers). It also has rights to the 2018 FIFA 

World Cup and various other football leagues by virtue of its carriage 

of the Fox Sports channels, such as the Dutch Eredivise, Scottish 

Premier League, Belgian Juniper League, American MLS and others. 

This has led StarTimes to promote itself as the Home of Football. 

Figure 76: StarTimes 2016/17 advertis ing brochure 
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641.2 Azam TV has adopted a slightly different strategy in East Africa by 

securing the exclusive rights to a portfol io of domestic leagues, 

including the Azam Rwanda Premier League, the Uganda Premier 

League, the Vodacom Premier League (Tanzania), the Primus League 

(Burundi) and the Football Kenya Federation League. It also has non

exclusive rights in Tanzania for the Spanish La Liga. 
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641.3 Both of these Pay TV broadcasters, relying , amongst others, on this 

content have far outstripped MultiChoice's performance in markets 

such as Tanzania. 

642 Finally, as outlined in Part 8, short-form content is increasingly growing in appeal, 

especially among the younger generation. This is reflected in the massive daily 

viewing of sites such as YouTube (referenced earlier on), and has spurred the 

commissioning by Facebook and Snap TV of new short-form original content. 

Shrinking windows 

643 A further factor influencing the electronic audio-visual content market is the 

rapidly shrinking windows from theatre release and broadcast in the USA, and 

the proliferation of alternative platforms for consumers to view recent 

international movie and series content. A key explanation as to why these 

windows are shrinking is the proliferation of digital piracy. If electronic audio

visual services globally are to monetise this content before it is widely available 

on pirated sites, then they need to acquire the content soon after USA release in 

theatres (for movies) and first broadcast (for series). 

644 For movies: 

644.1 There has been a shift towards a simultaneous global release for the 

more popular movies, since piracy would otherwise result in many 

people seeing the movie wel l before release in another country. 

644.2 The theatre release window of four months generally overlaps with a 

PVOD release (this is either at the same time or shortly after the movie 

is in theatres). By the end of the four month period, the DVDNOD 

window begins, which now may last four to six months. This too will 

overlap with the electronic sell through ("EST") channels where 

consumers can purchase the movie and not just rent it (e.g. Apple 

iTunes). Some movies, such as those produced by Netflix, may even 

skip theatrical release altogether and go straight to VOD services. 
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644.3 The result is that the movies wil l be included in Pay TV channels within 

9-12 months of theatre release in the USA. The subscription first run 

window itself has also been reducing from 18-24 months to 12-18 

months. 

645 There is a similar trend for international series. Previously those may have been 

schedu led in SA 6-12 months after the first USA broadcast, but now MultiChoice 

schedules the more popular series as close to the USA broadcast as possible 

under its "Express from the USA" marketing banner. VOD release is also typically 

only a few months behind first broadcast and often whilst the season is still in 

progress. 

Figure 77: Illustration of the shrinking of windows for Hollywood releases 
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646 The shrinking of Pay TV windows (including for series) and the proliferation of 

VOD channels has substantially reduced the additional value of first-run movie 

or latest series window. 

646.1 A much larger proportion of consumers are willing to trade-off waiting 

for a movie against paying for an earl ier viewing when the time period 

is shorter from the USA release. For those consumers that value seeing 

it early, there are now alternative options to traditional Pay TV through 

TVOD and SVOD services. 

646.2 Naturally, the proliferation of piracy as outlined in Part B has also had 

a significant impact on eroding the time-based value of any first-run 

movie window or latest series window. 
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The loss of value from first run means that the relative value of second 

run increases, making it an increasingly attractive strategy for many 

electronic audio-visual services, especially as they can free-ride on the 

investments made by the VOD and Pay TV services in promoting that 

content first. Indeed, it has been said of Netflix's early strategy and 

growth that it would wait for Pay TV to invest in promoting a new series 

to make it popular amongst the public, and then offer the full history of 

seasons for binge-watching. 

Content selection, packaging, scheduling and promotion matters 

647 Given the sheer volume of content which is available locally and internationally, 

a critical skill for any electronic audio-visual service provider is selecting content 

which is likely to appeal to its geographic/target market, and then ensuring that 

this content is attractively packaged, scheduled and promoted to the public and 

subscribers in a manner which will raise the popularity of that content and build 

an audience. The ability to do this well can result in older and less expensive 

content having high viewership compared to newer and more expensive content. 

648 The importance of content selection, packaging, scheduling and promotion is 

well illustrated by the success of the Universal channel on the DStv Premium 

bouquet relative to channels with first run series and movies. Dealing first with 

series: 

648.1 The Universal channel primarily screens second run series (90% of 

content) with only three to four new first run series per year. -

This is despite the fact 

that DStv Premium bouquet subscribers have access to a large number 

of first run movies and series across different channels. 
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Figure 78: Universal channel series 
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648.2 In contrast, the Fox channel primarily screens first run series from the 

USA with a number of highly successful series like "Empire", "Grey's 

Anatomy" and "The Walking Dead". 

-
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649 The importance of astute content selection and packaging, is also replicated in 

the movie genre. Again, Universal primarily shows older library movies rather 

than first-run Pay TV window movies. 

One of the scheduling and marketing 

tools used by Universal is to theme certain time slots or have themed 

festivals - much like the pop-up channels and festivals run by MultiChoice 

(discussed earlier on in these representations and again below). For instance, 

currently they have a "Survival Season" which showcases Hollywood disaster 

movies on Tuesdays at 8pm, alongside "Battle of the Sexes" on Fridays at 8pm, 

"Action Weekend" and "Countdown to Christmas". All these themed time slots 

utilise older movie content. 
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650 More generally in the movie genre, it is apparent from programme viewership 

numbers reflected in the Figure below that local movies or older classics are still 

able to generate very high audience numbers. For instance, the top 15 movies 

across al l DStv subscribers for September and October 2017 all generate 

audiences over 240 000 and as high as 760 000, and yet this list included no 

new releases whatsoever. 

328 



NON-CONFIDENTIAL 

Figure 81: Top 20 movies on DStv by viewership (Sept-Oct 2017) 
Channel Description Movie genre AMR 

1 Mzansi Magic THE QUEEN DRAMA 762 584 

2 e. tv FAST FIVE ACTION/ ADVENTURE 695 450 

3 Mzansi Magic THE IMPOSTER DRAMA 580 605 

4 e.tv THE PACIFIER ACTION/ ADVENTURE 350137 

5 e.tv MERCENARY ABSOLUTI ON CRIME/THRILLER 336 572 

6 SABC 1 TSOTSI Movies 331 213 

7 SABC3 FAST & FURIOUS 6 ACTION/ ADVENTURE 330 702 

8 e.tv FAST & FURIOUS ACTION/ ADVENTURE 320 889 

9 e.tv UNLEASHED DRAMA 262 585 

10 e. tv JERUSALEMA CRIME/THRILLER 256 903 

M-Net Movies All THE TWILIGHT SAGA: BREAKING DAWN 
Movies 255 642 

11 Stars PART2 

12 e.tv THE FAST AND THE FURIOUS: TOKYO DRIFT DRAMA 279 793 

13 e.tv THOR ACTION/ ADVENTURE 274 844 

14 SABC 1 HOW TO STEAL 2 MILLION ACTION/ ADVENTURE 249 985 

15 Africa Magic Epic PAINS OF THE BARROW PUSHER M ovies 246 967 

Source: TAMS DStv Adults Age 15+ (4 September to 29 October 2017). Note: AMR = Audience Measurement Rating 

651 In addition, even amongst channels which do have a mix of new content, it can 

often be some of the older programming which is driving audience. 

651 .1 

651.2 

652 A further example of the power of content selection, packaging, scheduling and 

promotion is the success of pop-up channels and movie festivals on DStv. These 

are typically built around library content which is carefully curated around a 

theme. The high ranking and enormous success of these channels/festivals 

demonstrates that the newness of content is not necessarily the primary means 

of building audience. 

"{Pop-up channels add] extra value and is about curating the content in a way 
so that it doesn't sit across many channels but giving the customer one really 
strong channel. ... And from a marketing perspective, it's also easier to steer 
people to those channels, " says Alberts. 
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Jan du Plessis says "Harry Potter did incredibly, incredibly well for us. The 
channel was actually within the top 10 most watched channels on DStv. In fact 
during its first weekend it was one of the top 2. " 

He says he was amazed with the results from the M-Movies Blackout pop-up 
channel - an urban movie channel that ran during June this year that 
showcased the collected array of work from black American actors. "The 
individual ratings of the movies (on M-Net Movies Blackout) were incredible -
it was much higher than the regular movie channel ratings. Blackout also 
ended up as a top 10 channel on DStv for the two weeks it was on. "351 

653 The power of content acquisition, packaging, scheduling and promotion is also 

evident in the continued success of well-established FTA TV broadcasters 

domestically. 

653.1 Despite not purchasing movies nor series in the first-run window, FTA 

TV broadcasters are still able to attract bigger audiences amongst Pay 

TV subscribers for library movies than the latest Hollywood release 

when screened at the same time. 

653.2 Similarly, the success of OpenView, which has no first run movies or 

series, demonstrates that this is not required to build an audience if 

there is astute content acquisition, packaging, scheduling and 

promotion. 

654 Finally, certain of the international content provider brands are able to provide 

important marketing appeal to consumers in efforts to persuade them to 

subscribe, even if the content on that channel is older archive material from the 

content producer. Such brands in SA include Discovery, BBC, Disney and 

National Geographic, as well as certain news channels (e.g. CNN). The value of 

these brands has been built up in SA through years of marketing by MultiChoice. 

For all these brands there are a proliferation of channels available to exploit the 

brand value and archives for a range of broadcasters. For instance, Kwese has 

astutely included a number of big brand channels, including these within Kwese 

Play, which greatly add to the appeal of the overall package since the brands 

351 Channel24, 6 December 2016, This is what DStv has planned for 201 7: 
http://www.channel24.eo.za/TV/News/this-is-what-dstv-has-planned-for -2017-201 61205 
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assist in marketing the service. OpenView has done the same in acquiring BBC 

World . 

Expensive content not a requirement for successful entry and expansion 

655 In this section, MultiChoice will demonstrate the following: 

655.1 First, the bulk of the demand for electronic audio-visual services in SA 

and the rest of Africa is for lower-priced bouquets, given the budget 

constraints facing many individuals. The focus for those bouquets is 

on providing a variety of content across a variety of genres at an 

affordable price. Those lower-priced bouquets, both of MultiChoice 

and its competitors, have done extraordinarily well in a short space of 

time. 

655.2 

655.3 

655.4 

Second, even for households with greater income levels, there are 

diverse preferences as to the content they would like to watch, and 

what they are willing to pay for that content. This means that no single 

content is essential for competition . 

Third, the experience of SuperSport's loss of EPL, UEFA Champions 

and Europa Leagues, the FA Cup and English Football League, 

amongst the highest-priced sports properties available, provided a 

natural experiment as to the alleged essentiality of those rights for the 

success of electronic audio-visual services, and demonstrated that 

those rights were indeed not essential. 

Fourth, not only is multi-homing a growing trend, but there is also strong 

evidence of alternative opportunities for sports viewing -through OOH 

viewing of particular sports events and through the extensive range of 

sports broadcast by FTA TV, on OTT services and by way of piracy, 

(particularly on the Internet). 
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Bulk of demand for lower-priced bouquets 

656 As discussed in Part 8 on the dynamics within the electronic audio-visual 

services sector, the bulk of the demand for subscription services in SA, much like 

the rest of Africa, is for lower-priced bouquets, given the budget-constraints 

facing many households. Given those lower-price points, it is not economically 

feasible for the retailer to incorporate the more expensive content into those 

bouquets. The focus for those bouquets is rather on providing content across a 

variety of genres at an affordable price. As a result, those bouquets typically do 

not contain any particularly expensive content, but are like ly to include some local 

content, especially in order to compete with FT A TV. 

657 This was illustrated in Part 8 , which indicated that in 

MultiChoice's own bouquets in SA 

658 

Open View bouquet in SA 

659 OpenView's FTA DTH offering has experienced significant growth , having sold 

over 1 million decoders since its launch at the end of 201 3. This growth has come 

from providing a multi-channel offering across genres and does not include any 

particularly expensive content. 
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MultiChoice's own bouquets in the rest of Africa 

660 

MultiChoice's competitors' bouquets in the rest of Africa 

661 MultiChoice's Pay TV competitors in the rest of the continent have entered 

successfully and have been able to grow by offering bouquets built on 

inexpensive content and also by investing in local content which is popular to the 

domestic audience. For example, on the DTH platform, Azam and Zuku have 

focused on providing local content in Swahili which is popular in East Africa, 

whilst ZAP focuses on Portuguese content in Angola and Mozambique. 

StarTimes has experienced substantial growth across Africa by providing lower

priced bouquets on the OTT platform. 

662 The success of these bouquets, for both MultiChoice and its competitors, 

demonstrates that an entrant is able to build up a sizeable position in the retail 

market without particularly expensive content, implying that a lack of access to 

such content cannot be an impediment to competition in the retail market. The 

ability to establish a sizeable subscriber base on the back of lower-priced 

bouquets also positions rivals to contest for higher quality and more expensive 

content at a later point if they so desire. 

662.1 Consistent with this position is the fact that most of the Pay TV licence 

applications before ICASA focused precisely on this lower and middle 

market, and in so doing did not identify access to any particularly 

expensive content in their initial strategy. 
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662.1.1 ODM/StarSat indicated that they would focus on targeting 

households in the mid-LSM range and that there was scope 

to expand the market in this segment. ODM intended to offer 

an affordable product based largely on second Pay TV 

window rights.3s2 

662. 1.2 As Siyaya has indicated in its response to the Questionnaire, 

it is "focused on servicing the underserved and underserviced 

lower income and lower LSM 4-7 television households 

unable to afford quality subscription television 

entertainment."353 It is planning to provide local content in a 

range of indigenous languages.354 

Furthermore, whilst some applicants may have sought to ultimately 

compete at the higher end of the market, this was premised on 

launching and gaining critical mass in the middle income market, which 

would provide a viable business platform for launching a high-end offer. 

In particular, Telkom Media indicated that it would provide a DTH 

offering targeting the LSM6-8 categories, as well as an IPTV service 

which would target the LSM?-10 segment and expand as the 

broadband network becomes more developed.355 

Diversified customer base means no single content of major significance 

663 Content preferences and incomes differ across individuals and households. This 

results in different target segments, each with their own content preferences and 

price points, being available to traditional broadcasters and OTT services 

(whether paid-for or advertising driven). The fact that there is no single target 

market for electronic audio-visual services means that there is no single piece of 

content with unique appeal to the majority of households, or "must

have"/essential content. Furthermore, the ultimate success of any particular 

service will be based on a combination of factors over and above content, 

352 Refer to Appendix 5 for further details 
353 Siyaya response to question 1.2 of the Questionnaire 
354 Refer to Appendix 5 for further details 
355 Refer to Appendix 5 for further details 
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including, price, the technological platform, customer service and the competing 

entertainment alternatives for a household. 

664 Even for households with greater income levels, there are diverse preferences 

as to the content that they would like to watch, and what they are willing to pay 

for such content. 

664.1 Therefore, whilst some subscribers may be avid fans of local soccer 

and this may influence their decision as to what service to subscribe to, 

other households will have little or no interest in such content and their 

decision will be influenced by other content. 

664.2 In addition, whilst an individual may have an interest in certain content, 

they may still not subscribe to a service with that content for a variety 

of reasons. For instance, they may be unwilling to pay the additional 

subscription fees to consume that content in full, or there may be a 

service with a better overall fit to their full set of content preferences. 

Alternatively, they may look to consume that content through other 

platforms (e.g. FTA TV or OOH viewing of certain content, or on 
services) or in other forms (e.g. short form, such as highlights or slightly 

delayed content) and combine this with a service without that content 

(i.e. multi-homing behavior). 

665 This diversity of preferences and willingness to pay means that no single content 

category is essential for competition. 

Revealed preferences 

666 The extent of interest and willingness to pay for certain content is revealed 

through a variety of different indicators, including bouquet selection, viewership 

patterns and market segmentation studies. Whilst each one has its limitations, 

collectively they assist in providing some evidence of the extent of interest and 

willingness to pay for certain content, and in particular the size of the market 

available to rivals without that content. 
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Selection of bouquets 

667 The selection of bouquets by individuals and households provides some 

information on content preferences in the context where a range of bouquets are 

available. 

667.1 For example, M-Net Movies Premiere, which shows all of the latest 

Hollywood blockbusters, is available only on the DStv Premium 

bouquet. Similarly, SuperSport 1, which broadcasts rugby, and 

SuperSport 2, which broadcasts cricket, are available only on the DStv 

667.2 

Premium bouquet. 

The limitation of this evidence is that bouquets offer a broad range of 

content and households may subscribe to a bouquet for reasons other 

than a particular element of this content. The selection of bouquets 

would therefore overstate the proportion of subscribers willing to 

consider only bouquets with this content. 

Viewership within bouquets 

668 Households may subscribe to the same bouquet for different reasons. For 

instance, whilst the PSL is available on the DStv Compact bouquet, there is also 

considerably more local and international entertainment content on that bouquet 

relative to, for example, the DStv Family bouquet. Examining viewing patterns 

within a bouquet provides some sense of what proportion of the subscriber base 

seems to value certain content on that bouquet. 
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Market segmentation studies (including potential market) 

669 A shortcoming of both the above measures is that they focus on current 

subscribers only, and fail to account for the potential market for households which 

are not yet subscribers and are open to competitors. 

Natural experiment of rights loss 

670 The experience of SuperSport's loss of EPL, UEFA Champions and Europa 

Leagues rights, the FA Cup and the English Football League, amongst the 

highest-priced sports properties available, provided a natural experiment as to 

the alleged essentiality of certain sports rights for the success of Pay TV 

broadcasters, and demonstrated that those rights were not essential. 
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670.1 MultiChoice lost the package A rights (1 00% of the matches) to the EPL 

and UEFA Champions and Europa leagues, as wel l as the FA Cup and 

English Football League, for the 2007/8 to 2009/10 seasons to GTV in 

sub-Saharan Africa (excluding Nigeria) and HiTV in Nigeria. 

670.2 

Source: MulliChoice 

670.3 

356 For instance, in Nigeria the "accept nothing less" campaign honed in on the quality and variety of 
DStv channels across all genres. This campaign highlighted the value of fami ly entertainment, 
emphasizing that DStv catered to the viewing needs of the whole family- not only sports fanatics 
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671 A similar natural experiment took place in the UK after BSkyB lost some of the 

EPL and UEFA rights to BT. Sky responded in a similar fashion by choosing to 

invest in more local content. According to one media commentator: 

"The rights are worth more to BT than to BSkyB, because of its perception that 
being able to offer sport broadcasts can differentiate its broadband service 
from those of the big challengers [. . .]. Meanwhile, the thrust of all recent 
investment at BSkyB under Jeremy Darroch is to make its television service 
about much more than sport. Or to put it another way, Darroch believes there 
are more rewarding ways for his company to deploy £300m a year of cash. So 
for example BSkyB is a lready spending more than £500m a year on creating 
what it calls 'original British programmes' - series such as the Tunnel, Dracula 
and Strike Back- with the published aim of increasing that to £600m by 2015. 
[. . .] Having lost European football, BSkyB is likely to spend even more on 
drama - which, to state the obvious, will increase BSkyB's competitive threat 
to /TV and to my employer. BSkyB also points out that European football 
represents only around 3% of viewing on its channels, compared with around 
18% for the Premier League. So the harm to BSkyB of losing the contest is 
certainly not lethal. " 357 

357 BBC, 9 November 2013, Can Sky Bounce Back from BT Defeat: 
http://www.bbc.co.uk/news/24882293 
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BSkyB's Press Release at the time stated: 

"There are many ways in which we can invest in our service for customers. 
We take a disciplined approach and there is always a level at which we will 
choose to focus on something else. If we ·thought it was worth more, we'd have 
paid more. Nothing changes until 2015 and we look forward to 18 more months 
of live Champions League on Sky Sports. We will now re-deploy resources 
and continue to bring customers the best choice of TV across our offering. " 358 

Multi-homing and alternative viewing 

672 As discussed in Part B on the dynamics within the electronic aud io-visual 

services sector, not only is multi-homing in general a growing trend in the context 

of technological change, but there is also strong evidence of alternative 

opportunities for sports viewing in particular. 

672.1 

672.2 

Part B showed that 

FTA TV in SA broadcasts an extensive range of sports as a result of 

the broad listing of national sports events, FTA TV broadcasters' own 

direct rights acquisition , and the sub-licensing of sports events. For 

example, through a sub-licensing arrangement with SuperSport, the 

SABC has the rights to over half of the PSL matches. Appendix 4 lists 

all of the sports content available on FTA TV in SA. 

Contestability of rights and the vicious cycle theory 

673 Despite the fact that content rights come up for tender or negotiation periodically 

and it is in the interests of the rights owners to promote competition for those 

rights, the Discussion Document questions whether entrants can credibly contest 

and win these rights. It does so on the basis of a "vicious cycle" theory which 

hypothesizes that the acquisition of certain exclusive content rights will bestow 

such a competitive advantage on an incumbent in the retail market that this will 

enable the incumbent to grow and gain scale economies such that they will have 

358 The Guardian, 9 November 2013, BT Sport seal £1 bn deal for exclusive Champions League 
broadcasting rights: http://www. theguard ian. com/sport/20 13/nov/09/bt-sport-deal-champions
league-rights 
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an unassailable advantage in bidding for the next round of exclusive rights, 

resulting in a perpetual cycle of successful rights acquisition and retai l market 

power. 

67 4 The vicious cycle theory is premised on a number of strict underlying conditions. 

These underlying conditions do not hold in SA. Moreover, even if one were to 

consider that the key conditions for a vicious cycle are in place, telcos and global 

OTT services are as well positioned, if not better positioned than MultiChoice to 

benefit from those conditions. 

The key conditions for the vicious cycle theory do not hold 

675 The vicious cycle theory relies on two conditions: first, that exclusive distribution 

of certain content can substantially increase the size of the distributor's 

subscriber base and this cannot be achieved through other content; and second, 

that the size of a distributor's subscriber base prior to a content rights tender 

significantly increases its chances of success in that tender relative to smaller 

rivals. If either condition does not hold , the cycle is broken- i.e. they are 

therefore both necessary conditions for the theory to operate. In the present 

situation in SA, neither condition holds. 

A subscriber base can be built on a range of content 

676 A key element of the vicious cycle theory is that particular content is critical for 

building a subscriber base -which cannot be achieved by other means. This is 

an essential condition to the theory, because if no single content can uniquely 

build a subscriber base and this can be achieved by other means, then the 

broadcaster which acquires certain content will hold no advantage over 

competitors in subsequent tenders, or in bidding for other content. 

677 As already demonstrated above in detail, there is no content which is particularly 

important for building audiences and subscriber bases - a range of content can 

fulfil this purpose, including local content. 
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677. 1 The first implication of this is that no single content category is a unique 

means of building a subscriber base.359 As also indicated above, even 

within certain categories of content there is a plethora of quality content 

and rights, which means that this conclusion is even stronger when 

examining whether a single piece of content or right can build 

subscriptions materially. 

677.2 The second implication is that there are many ways a competitor can 

build up a subscriber base . This is illustrated by the growth of a number 

of successful competitors in Africa with various content. 

678 In addition, even if certain content were particularly popular, the multi-homing 

behaviour of consumers does not preclude a competitor without that content from 

building a subscriber base. 

678.1 As already highlighted in Part B, this is especially relevant to local 

sports, where in SA the extensive FTA TV coverage, as well as the 

desirability of OOH viewing , means a competitor can still generate 

subscriptions without that content. The trend towards some content 

rights owners offering OTT live streaming rights or offering their content 

directly to consumers will also broaden the scope for consumers to 

view content through means other than a traditional Pay TV 

broadcaster's bouquet. 

678.2 Equally in relation to non-sport content, multi-homing allows retailers to 

build subscriber bases with some rather than all content. Netflix is an 

example of a retailer building a subscriber base with a narrow range of 

entertainment content in a multi-homing environment. Indeed, the 

openness of the OTT platform and the existing ecosystem of devices 

facilitates multi-homing behavior. 

359 The threshold for this condition is typica lly set high: in the UKCC's Movies on Pay TV Market 
Investigation, the CC held that first-run Hollywood movies, which were reported as important to 
their subscription decisions by around 10% of survey respondents, were not a sufficiently strong 
driver of subscriptions to generate an adverse effect on competition . UKCC, Movies on Pay TV 
Market Investigation, 2 August 201 2, para 53 
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The lack of a large existing subscriber base is not a barrier to contesting rights 

679 The second element to the vicious cycle theory is that a large subscriber base is 

essential to contesting for certain rights because those rights are more readily 

monetized over an existing base of customers, providing an advantage to the 

incumbent in winning those rights and hence perpetuating the vicious cycle. If 

this is not the case, then there is scope for an entrant to be competitive in the 

content tender, acquire the content from the incumbent, and build its subscriber 

base with that content, thereby breaking the cycle. 

680 The first major difficulty with this element of the theory is the very logic itself. In 

particular, if certain content plays a strong role in building retail market share, 

then this means it is also likely to have a very high value to an entrant. As a 

result, an entrant will not be disadvantaged in contesting the rights. 

680.1 More specifically, the entrant's valuation of the content will not be 

based solely on the immediate monetisation of the rights, but will also 

take account of longer term benefits of getting into the market. In other 

words, even if the conditions for a vicious cycle exist, new players 

which take a long-term view of entry may have strong incentives to 

break the cycle working against them in order to turn it to their own 

advantage. 

680.2 There is evidence of this occurring in many countries, where entrants 

have adopted a strategy of targeting certain rights as a means to 

quickly building a subscriber base. The alternative strategy is building 

a subscriber base through other content as outlined above. 

681 The second major difficulty with this theory is that it relies extensively on a 

number of implicit underlying assumptions. Those implicit assumptions are that 

customer switching costs are so high that the entrant is unable to divert the 

incumbent's subscriber base to itself, that it is unable to expand the market to 

bring in new subscribers, and that it is unable to monetise the rights in other 

ways. None of these assumptions stand scrutiny: 
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681 .1 Switching costs not materially high. There is a largely historic 

perspective that switching costs between subscription providers were 

high for consumers, a perception repeated in the Discussion 

Document. However, reductions in the cost of STBs, cheaper OTT 

platforms and the rise of the on platform on the back of an existing 

ecosystem of devices means that switching costs have reduced 

markedly in recent times. Consumers switching from the MultiChoice 

DTH platform specif ica lly would not incur high costs. This was 

discussed fully when assessing competition within the retail market 

with respect to barriers to entry. 

681.2 Ability to expand the market. As demonstrated above, there is a 

substantial untapped demand for Pay TV services, especially at the 

lower-end of the market. Furthermore, as outlined in Part B, on 
migration has in fact been a strong catalyst for Pay TV growth across 

Africa, bringing many more households into the market. 

681.3 Ability to monetise content in other ways. While most bidders will 

anticipate using the acquired content, at least in part, to build 

subscriptions to their own service, bidders need not rely only on their 

own service to monetise the content. For instance, a Pay TV 

broadcaster which has acquired the full package of rights may seek to 

sub-license the FTA rights to an FTA TV broadcaster. Alternatively, to 

the extent the bidder operates on only one platform, it may seek to 

sub-license some of the content to retailers on alternative platforms 

which the bidder cannot reach through its own platform. 
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Price itself not a barrier to acquisition 

682 The Discussion Document alleges that the cost of purchasing certain rights acts 

as a barrier to entry. However, the mere fact that some rights are expensive is 

not a basis to conclude that such rights are not contestable or that this is a barrier 

to efficient entry. 

683 While it is the case that some rights are costly to acquire, th is does not represent 

a barrier to entry for a well-resourced and efficient entrant. As discussed above 

under entry barriers, capital costs are not typically seen as an entry barrier, since 

if there is a profitable opportunity, then invariably there are potential entrants 

capable of raising that capital. Whilst this may exclude smaller inefficient rivals, 

this is not the appropriate basis for assessing entry barriers or for determining 

whether such rights are contestable. The price of some rights simply reflects 

their value to the audio-visual service provider, whether the incumbent or an 

entrant, and therefore represents a profitable investment which a well-resourced 

entrant is capable of making. 

684 In any event, and as demonstrated above, the acquisition of the most expensive 

rights is not essential for entry and expansion in the electronic audio-visual 

services market. Therefore even if a small entrant lacks the resources to contest 

those rights, this does not constitute an entry barrier since that entrant is still able 

to eriter and expand on the back of other, less expensive content. 

Telcos and global OTT services are in strong positions when bidding for rights 

685 Even if one were to consider that the conditions for a vicious cycle are in place 

(which MultiChoice does not accept), those conditions would advantage telcos 

and global OTT services when it comes to bidding for rights. There is therefore 

no reason to see MultiChoice as favoured by a vicious cycle effect even if one 

were to consider such an effect plausible. 

686 This is nowhere more evident than in the Discussion Document itself, which cites 

the vicious cycle theory and diagrammatic representation of the theory from a 

2012 Windsor Place Consulting paper titled "Exploring content related issues: 

Will exclusive content rights be the new bottleneck in the Australian 
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telecommunications sector?" (emphasis added). As the title of the paper 

indicates, the particular concern being explored in this paper was the potential 

for dominant telcos to use the acquisition of exclusive content to reinforce their 

existing market power in telecommunications markets. This is apparent from the 

following excerpt from the executive summary and subsequent introduction to 

the paper: 

"Telcos with significant market power, particularly any dominant telco, will face 
a significantly lower average costs per customer of content acquisition than 
the other participants. Therefore it is highly likely that the dominant provider 
will consistently out-bid the smaller providers in the acquisition of valuable 
content rights leading, over time, to the smaller players being increasingly 
disadvantaged. 

If content bundles become an more important consideration in consumer 
choice of telecommunications providers, the high levels of scale economies 
achievable and content provision are likely to lead to the larger players being 
able to acquire even more market power, creating a further dynamic for 
increasing concentration. This could lead to exit from the market by 
competitors, potentially reducing competition and harming the long term 
interests of end users. 

Bundling!Tying strategies are increasingly involving content as well as 
broadband and other services. The core concern from a competition 
perspective is that providers with market power in the primary market 
[telecoms] will use content bundling strategies to gain increased market share 
and potentially drive competitors out of the [telecoms] market. As to access to 
content matters, and this is why effective regulation of this issue is 
important. "360 

"A telco that can secure exclusive rights to such content it is likely to be able 
to exert influence over consumers' choice of telecommunications provider by 
offering attractive content and connectivity bundles. If this is the case, it has 
the potential to lead to an anticompetitive dynamic: the telcos with significant 
market power will secure the most valuable rights, achieved the greatest 
economies of scale, attract additional market share and so on. This dynamic 
can be strengthened if telcos offer exclusive content on an 'unmetered' basis 
to their customers. "361 

360 Exploring content related issues: Will exclusive content rights be the new bottleneck in the 
Australian telecommunications sector?, Windsor Place Consulting, 2 October 2012, p4 

361 Ibid, p7 
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687 The Windsor Place Consulting paper highlights that telcos are both likely and 

credible competitors to traditional Pay TV broadcasters for content, given the 

complementary benefits audio-visual services provide to the telcos' business, 

thereby undermining the vicious cycle theory, namely that a large traditional Pay 

TV broadcaster may have advantages in securing content. 

687.1 First, as outlined in Part B, telcos have strong incentives to compete 

with trad itional providers of electronic audio-visual services, given not 

only that their own business is under attack from OTT players and they 

need to pursue new revenue streams, but also the ability of audio

visual content bundles to build new subscriptions, generate revenue 

from data use and reduce churn. 

687.2 Second, telcos have substantial financial resources, their own installed 

bases of customers and additional ability to monetise content. If having 

installed customers bases is important (which MultiChoice denies), 

telcos have such customer bases to whom they can attempt to sell the 

content (or provide free as a means of growing other revenue streams). 

As such, even if installed customer bases were important, a large 

traditional Pay TV broadcaster such as MultiChoice would hold no 

advantage over telcos when competing for content. 

688 The evidence of actual entry by telcos and successful acquisition of rights 

(discussed in more detail below) is consistent with these advantages which 

telcos hold. 

688.1 In the UK, BT successfully outbid the incumbent BSkyB for some of the 

more significant sports rights and created its own sports channels. 

688.2 The same dynamic drove the telco Econet, with its footprint across 

Africa, into Pay TV with Kwese Play (the OTT service), Kwese's 

website/App and Kwese TV (the DTH and IPTV service). Kwese has 

already successfully competed for rights, despite the recent nature of 

its entry. 
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As Part B and the retail market discussion have demonstrated, in SA 

telcos have already started to make more serious forays into electronic 

audio-visual content, and this seems likely to increase. This includes 

the acquisition of content rights. 

Global OTT aggregators have colossal budgets and global footprints 

689 The big global OTT services, such as Netflix and APV, have both colossal 

budgets and global footprints. As indicated in Part B, these two companies are 

set to spend R147 billion on content in 2017 alone, and easily have the financial 

strength to outbid incumbents on any piece of content globally if it assists them 

in growing market share (their current objective). The added advantage they 

enjoy is that because they have a global footprint, they can offer content 

producers and rights owners an attractive global deal, which no traditional 

broadcaster is capable of matching. In contrast, traditional broadcasters 

purchase only for specific territories, which results in many smaller deals and 

significantly higher transaction costs for content producers and rights owners. 

Big Tech platforms also hold both types of advantages 

690 Telcos and global OTT services are not the only lines of business where there 

are significant financial resources, large existing installed bases of customers 

and the opportunity for complementary revenue streams which collectively serve 

to undermine any alleged advantage a Pay TV broadcaster may be said to have 

in contesting for rights. The BigTech companies with their super-aggregator 

platforms (e.g . GoogleNouTube and Facebook) enjoy all those advantages. 

They too have become increasingly active in procuring and distributing electronic 

audio-visual content on their platforms. In addition, the global reach of the 

BigTech platforms provides them with the same additional advantage as the 

global OTT services, namely the ability to offer global content deals with content 

producers and rights owners. 
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Evidence of contestability of content rights globally 

691 There is substantial evidence of new entrants and smaller rivals successfully 

contesting for content rights globally, which indicates either that the underlying 

assumptions of the vicious cycle theory do not hold (as MultiChoice submits) or 

that they work equally to the benefit of entrants. In the paragraphs below, 

MultiChoice will outl ine some of this evidence in respect of the rest of the world 

first, and then in sub-Saharan Africa. This list is certainly not exhaustive of the 

successful competition for rights by new entrants and smaller riva ls. 

Evidence of effective competition for content rights outside of sub-Saharan Africa 

692 Recent international evidence demonstrates that in a number of countries 

outside of sub-Saharan Africa, new entrants have acquired sports rights and 

used those successfully to build subscribers, implying that the current holder of 

those rights does not necessarily have an insurmountable advantage in the next 

rights sale. Below are examples of where entrants have won some of those 

rights, by outbidding established players in the market, and used them on an 

exclusive basis to build market share in the retail market. 

692.1 United Kingdom: In 2012, BT Sports acquired rights to two packages 

of the EPL for three seasons (2013/14 - 2015/16). BT outbid ESPN 

who shared the rights with BSkyB for the previous three seasons.362 

The deal was signed for a total of 38 matches per season showing 28 

Saturday lunchtime matches, including the opening match of the 

season, and ten matches taking place on public holidays or midweek 

evenings.363 BT had 18 of the "first picks", which represented roughly 

half of the first picks available.364 Prior to this, BSkyB had all the first 

362 Digital Spy, 13 June 2012, BT outbids ESPN to Premier League rights, Sky gets 116 games: 
http://www. d iqitalspy. co. uk/media/news/a387120/bt -outbids-espn-to-premier -league-rights-sky
gets-116-games.html 

363 BBC, 13 June 2012, Premier League rights sold to BT and BskyB for £3bn: 
http://www. bbc.co. uk/news/business-18430036 

364 Digital Spy, 13 June 2012, BT outbids ESPN to Premier League rights, Sky gets 116 games: 
http://www.digitalspy.co.uk/media/news/a387120/bt-outbids-espn-to-premier-league-riqhts-sky
gets-116-games.html 
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picks. 365 BSkyB acquired the remaining 5 packages containing a total 

of 116 games. 

In November 2013, BT Sports also acquired the exclusive rights to the 

UEFA Champions League and UEFA Europa League football for three 

seasons, starting in 201 5/16. The deal was signed for all 350 matches 

from both tournaments. It was the first time that an audio-visual service 

provider in the UK had won the rights to all the matches of both 

tournaments.366 Previously, BSkyB and lTV (a FTA TV broadcaster) 

had shared the rights to those matches.367 BT Sport, which is available 

to BT broadband customers, has grown its subscribers following the 

acquisition of these and other sporting rights. It gained half a million 

subscribers in the third quarter (31 September 2013 - 31 December 

2013), bringing the total number of BT Sport subscribers to 2.5 

million.368 It currently has around 5 million BT Sport subscribers.369 

A/Jazeera Media Network, an entrant into the French Pay TV market in 

2011, outbid GCP to acquire a package of live Ligue 1 rights for the 

2012/13 - 2015/16 seasons (lot 5), consisting of two of the four most 

attractive matches each week and all six of the remaining matches. 

GCP, which acquired lots 1-4, acquired the rights to the other two most 

attractive matches each week, including 22 first picks each season. As 

such GCP showed only 76 Ligue 1 matches per season instead of 

342.370 UEFA also awarded AIJazeera Sport four of the five French 

365 Independent, 10 May 2013, BT vs Sky: A fight not to be missed between the Premier League rights 
holders: http: I /www. independent. co. u k/sport/footba 11/n ews-and-comme ntlbt-vs-sky -a-fight-not -to
be-missed-between-the-premier-league-rig hts-holders-861 0162. htm I 

366 BT Sport, 12 November 2013, BT Sport Wins All Live UK TV Rights to Champions League and 
Europa League: http: //sport. bt. com/s portfootball/footba 11/bt -sport-wins-a 11-live-u k -tv-rights-to
champions-leag ue-and-europa-league-S 1136384 7946944 

367 BBC, 9 November 2013, Champions League: BT Sport wins £897m football rights deal: 
http://www. bbc.com/sport/0/football/24879138 

368 The Telegraph, 31 January 2014, BT's Push on Sports TV starts to pay off: 
http://www. telegraph. co. u klfinance/newsbysector/med iatech nologya ndtelecoms/1 0609033/BT s
push-on-sports-TV -starts-to-pay-off. html 

369 lnformitv, 27 January 2017, BT approaches 1.75 million television homes: 
http://informitv.com/2017 /01/27 /bt-approaches-1-75-million-television-homes/ 

370 IHS Markit, 31 May 2012, , AIJazeera launches BelnSport in France: 
https ://tech no logy. i hs. com/ 407143/al-jazee ra-lau nches-be in sport -in-france 
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media rights packages for the 2012-2015 UEFA Champions 

League371 and the 2012 - 2015 UEFA Europa League media rights.372 

It is estimated that AIJazeera bid twice the amount that GCP bid to win 

four out of the five packages for the Champions League.373 Whilst GCP 

had the pick of the week's matches for the Champions League, its 

output of Champions League matches fell from 133 a season to 13.374 

AIJazeera used these rights (together with rights to the German, 

Spanish and Italian football championships as well as to a range of 

other sports375) as the basis for two new sports channels, BelnSport 1 

and 2, distributed on cable, IPTV and satellite. AIJazeera saw an 

opportunity to fill the gap left in the market for dedicated sports 

channels following the Orange Sport channel's exit in June 2012.376 

BelnSport 1 and 2 reached over 1 million subscribers just five months 

after kicking off.3n 

Scandinavia: In Sweden and Finland there are two established Pay TV 

broadcasters (CMore and Viasat). In Norway there is increasing 

competition from a third player- TV2 Norway, a traditional FTA/basic 

Pay TV group- which over the last few years has acquired a range of 

371 Soccerex, 6 December 201 1, AI-Jazeera snaps up Champions League rights in France: 
https: //www. socce rex. com/in sigh U articles/2 0 11/ al-i azeera-snaps-u p-cha m pions-league-rights-in
france 

372 UEFA, 17 February 2012, M6 Group, ai-Jazeera Sport win French rights: 
http://www. uefa.com/insideuefa/about-uefa/administration/marketing/blocked-broadcasting
hours/news/newsid=1 755031.html#/ 

373 Financial Times, 7 December 2011 , Canal Plus loses football rights to AIJazeera: 
http://www. ft.com/cms/s/0/4554fc22-201 c-11 e1-8462-00144feabdc0. html#axzz2hQ6uGcjx 

374 IHS Markit, 31 May 2012, , AIJazeera launches BelnSport in France: https:// 
technology.ihs.com/407143/al jazeera launches beinsport in france 

375 AIJazeera's other sports rights included Euro 2012, the Olympic Games, Handball Champions 
League, French Women's Handball Championship, Rugby League, Rugby Union, volleyball, 
cycling, athletics, boxing and horse shows. Rapid TV News, 8 November 2012, BelnSport 
reaches 1 million subscribers: http://www.rapidtvnews.com/2012110824909/bein-sport-reaches-
1-million-subscribers. html#9x224zXcBE3vJ 

376 Broadband TV News, 14 May 2012, Orange confirms sport transition plan: 
https://www. broad bandtvnews. com/20 12/05/14/orange-confirms-sport-transition-plan/ 

377 Rapid TV News, 8 November 2012, BelnSport reaches 1 million subscribers: 
http://www. rapidtvnews. com/20 1211 0824909/bei n-sport-reaches-1 -m illion
subscribers. html#9x224zXcBE3vJ 
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sports rights378 and developed a third set of sports channels which now 

sit alongside the pre-existing sports channels of CMore and Viasat. A 

key factor in the Norwegian experience is that in Norway there are a 

number of sports which are of value to consumers and broadcasters in 

addition to football (e.g. ice hockey and cross country skiing). This 

suggests the absence of incumbency advantages in countries where 

there is a range of sports rights that are attractive to subscribers. This 

is similar to the case in SA. 

Portugal: In Portugal, Benfica TV was awarded the exclusive 

au.dio-visual broadcast rights for all 380 EPL matches for the season 

2013/14-2015/1 6. 379 Benfica TV, launched in late 2008, is a 

subscription-based TV channel, operated by a sports club, Sport 

Lisboa e Benfica. The Premier League rights in Portugal were 

previously held by Olivedesportos' PPTV380 which also owned the rights 

to all domestic professional football matches which were broadcast on 

its channel, Sport TV. 

New Zealand: Coliseum Sports Media ("Coliseum"), a start-up 

established in 2012, acquired the rights to broadcast the EPL matches 

in New Zealand, Indonesia and the Pacific Islands for three seasons 

starting in August 2013. 381 Coliseum successfully outbid Sky News 

378 For example, TV2 Norway had rights to: English Premier League football matches for the 
seasons 2012/13 to 2015/16; and Norwegian Premier League football matches for the seasons 
2013 to 2016. Egmont, 11 May 2012, TV 2 prolongs exclusive Premier League-rights: 
http://www.egmont.com/Press/news-and-press-releases/TV-2-prolongs-exclusive-Premier
League-rights/#.WhuiYEqWbiU; Krogstad, Hallingby, Due, Telenor, Complementarities and 
substitution in the new media landscape, 10 February 2012, pgs22 and 30-31: 
http://projects. celtic-initiative. org/march/march/UserFiles/file/C P5-0 13-M ARC H-03 2 -final. pdf; 
SportsPro, 1 November 2011, Norwegian soccer league distributes broadcast rights: 
http://www.sportspromedia.com/news/norwegian soccer league distributes broadcast rights/ 

379 Goal, 1 March 2013, Premier League awards rights to Benfica's club channel: 
http://www .goal.com/en-gh/news/4630/soccerex/20 13/03/01/3789467 /premier -league-awards
rights-to-benficas-club-channel 

380 Reuters, 28 February 2013, Benfica secure English Premier League rights in Portugal: 
https://uk.reuters.com/article/uk-soccer-portugal-benfica/benfica-secure-english-premier-league
rights-in-portugal-idUKBRE91 R 19020130228 

381 Stuff, 2 August 2015, Coliseum Sports Media continuing to push the sports TV boundaries: 
http://www.stuff.co.nz/sport/footballlworld-game/70606089/Coliseum-Sports-Media-continuing-to
push-the-sports-TV-boundaries 
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Television, the incumbent player in New Zealand with close to 900 000 

subscribers at the time. 

Middle East/North Africa region: AIJazeera Sport acquired the 

exclusive rights to broadcast all EPL matches for the seasons 

2013/14 -201 5/16 in the Middle East and North Africa region.382 Those 

rights were previously held by Abu Dhabi Sports383 which pulled out of 

the running for the rights claiming that they had decided not to acquire 

the rights due to the unrealistic price.384 The Chairman of AIJazeera 

justified the acquisition, stating that it would add value to their customer 

proposition and further extend their portfolio of top European football. 

Competitors in sub-Saharan Africa already successful in rights acquisition 

693 As already touched on above, MultiChoice's rivals in the rest of Africa have 

already been successful in contesting for a number of sports rights across the 

continent in competition with MultiChoice. This has included the largest sports 

rights on the continent (EPL and UEFA) and other European football rights (such 

as Bundesliga, Serie A and French Ligue 1), as well as the domestic soccer 

leagues (PSL equivalents). Furthermore, a number of entrants have built up a 

credible portfolio of rights with which to attract significant subscriber numbers. 

693.1 EPL and UEFA rights: GTV was launched in 2007 in Kenya on a DTH 

platform, and sought to broadcast to the rest of the region on the back 

of its satellite footprinf.385 It succeeded in acquiring the Package A 

broadcasting rights to the EPL for the 2007/08- 2009/10 seasons, 

outbidding the incumbent SuperSport in the region. After two years, it 

had managed to acquire 180 000 subscribers in Africa, of which 39 000 

were in Kenya. A similar story to GTV is that of HiTV, which launched 

382 Reuters, 16 July 201 3, Soccer - AI Jazeera buys Premier league TV rights in Middle East: 
https://www.reuters.com/article/soccer-england-rights/soccer-al-jazeera-buys-premier-league-tv
rights-in-middle-east-idUSL4NOFL3Z0201 30715 

383 This sports channel falls under the media organization Abu Dhabi Media 
384 4 December 201 3, ADM blames 'unrealistic' price demand for loss of EPL rights: 

http://www. s port360. com/article/football/ 14667 /ad m-b lam es-u n rea I istic-p rice-dema nd-loss-epl
rights 

385 The Guardian, 23 May 2007, English football to spread satellite TV across Africa: 
https://www.theguardian.com/media/2007/may/23/broadcasting.internationalnews 
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in Nigeria in 2007 on the DTH platform.386 It also acquired the EPL 

Package A rights for the seasons 2007/08 - 2009/10 instead of 

SuperSport, which retained only the Package Brights. 

Local football rights in East Africa. Azam has emerged as a leading 

promoter and sponsor of local football rights in East Africa, having 

secured the exclusive Pay TV rights to a portfolio of domestic leagues, 

including the Azam Rwanda Premier League, the Uganda Premier 

League, the Vodacom Premier League (Tanzania), the Primus League 

(Burundi) and the Football Kenya Federation League.387 lt also has non

exclusive rights to the Spanish La Liga. 

European football league rights. StarTimes has acquired exclusive 

rights to a number of European football leagues, including Bundesliga, 

Serie A and French Ligue 1. Those rights, which were previously held 

by MultiChoice, supplement the host of other rights StarTimes has 

acquired (e.g. Fox Sports, which it has non-exclusively, as well as 

some other exclusive African football rights, such as the Kenya FA Cup 

and the Ghana Premier League).388 It has also acquired rights to major 

football tournaments such as the FIFA World Cup, 2018. This has 

provided a base to build a significant sports offering. 

386 Vanguard , 4 October 2017, Remembering HiTV as TSTV comes to town: 
https://www. vanguardngr.com/2017 /1 0/remembering-hitv-tstv-comes-town/ 

387 The East African,28 August 2015, Azam TV's $2.35m deal for Rwanda Premier League: 
http://www.theeastafrican.co.ke/rwanda/Sports/Azam-TV-s--2-35m-deal-for-Rwanda-Premier
Leag ue/264 7206-2850244-duomdv/i ndex. html 

388 Capital FM, 19 August 2017, StarTimes unveils rich football broadcast schedule: 
https://www .capitalfm. co. ke/sports/20 17 /08/19/startimes-unveils-rich-football-broadcast -schedule/ 
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NBA, NFL, Cricket Australia and EFC rights. Kwese has acquired the 

exclusive Pay TV rights to the NBA (which has proven to be popular in 

Africa),389 as well as to the NFL,39° Cricket Australia,391 Aviva Premier 

League rugby, 392 EFC (MMA),393 FA Cup, English Football League, 

IAAF, the FIFA World Cup 2018 and UEFA Euro 2020.394 These rights 

have been added to the range of other rights it has acquired (e.g. the 

EPL and Formula 1 FTA rights) to bui ld a substantial sports offering. 

Some of the rights (e.g. NBA and IAAF) were previously held by 

MultiChoice. 

SA rights equally contestable 

Current position contestable 

694 The mere fact that MultiChoice currently holds a number of sports rights for SA 

is not indicative that the rights are not contestable, or alternatively put, that there 

is ineffective competition for such rights. 

694.1 All competition economics texts stress that market shares in the context 

of bidding markets provide no meaningful information as to the true 

extent of competition in such markets. This is because such measures 

reflect only who succeeded in winning the contract and reveal nothing 

as to the contestability for the contract (the true measure of 

effectiveness of competition). In the event that another operator wins 

certain rights, market shares are capable of swinging wildly. 

389 Kwese, 21 June 2017, NBA announces NBA Africa Game 2017 partners: 
https ://www. kwese. com/news/960538/n ba-a n nou nces-n ba-africa-g ame-2 0 17 -partners 

390 Telecompaper, 8 September 2017, Kwese Sports signs deal to air NFL American football in 
Africa: https://www. telecom paper. com/n ews/kwese-sports-sig ns-dea I-to-air -nfl-a me rican-football
in-africa--1211129 

391 Econet, 2 June 2016, Econet Media seals partnership with Cricket Australia to broadcast 
matches in Africa: http://www.econetwireless.com/press-releases-details.php?url=econet-media
seals-partnership-with-cricket-australia-to-broadcast-matches-in-africa 

392 Premiership Rugby, 20 June 2017, Aviva Premiership Rugby breaks new ground in sub Saharan 
Africa: https://www. pre m ie rsh i pruq by. com/n ews/aviva-p rem iersh i p-ruq by-breaks-new-ground-in
sub-saharan-africa/#AUZzZIPxsmL Y33xA.99 

393 EFC Worldwide, 3 March 2016, Kwese Sports wins exclusive rights to screen EFC!: 
http://www.efcworldwide. com/news/2016/March/KWESE SPORTS WINS EXCLUSIVE RIGHT 
S TO SCREEN EFC.php 

394 BabT, 12 October 201 7, One Reason Every Nigerian Should Watch KWESE TV: 
http://olorunfemibabatunde.com/tag/exclusive-contents-on-kwese-tv/ 

355 



694.2 

NON-CONFIDENTIAL 

Indeed, the comment in the MultiChoice Integrated Annual Report that 

sports rights have become hotly contested and therefore expensive 

demonstrates precisely that other operators are capable of contesting 

these rights at high prices, and their willingness to do so has driven up 

the price of these rights. The high price is therefore evidence of the lack 

of barriers to acquiring such rights and their contestability, and not the 

other way around as the Discussion Document suggests. As outlined 

above in the discussion of the vicious cycle theory, the mere fact that 

rights are expensive does not constitute a barrier to procurement. 

695 Rather, the current holding of rights between different electronic audio-visual 

services is reflective of a number of factors which reveal nothing as to the 

contestability of the rights. 

695.1 First, there is the historical factor whereby until 2008 MultiChoice was 

the only lawful provider of a Pay TV service. Therefore, whilst it did 

compete with FTA TV for certain entertainment and content rights, 

there were also many rights specifically carved out for Pay TV for which 

MultiChoice was the only bidder. As a result, it was able to acquire a 

range of rights due to an absence of competition . It is not apparent it 

would necessarily succeed in securing all these rights if subject to 

competition in future tenders. 

695.2 Second, when new Pay TV services were licensed , the primary focus 

for all of them was to differentiate themselves from MultiChoice and 

target the lower to middle end of the market- for which market many 

of these rights were inconsequential. As a result, whilst the entrants 

may have been capable of contesting for the content rights, they 

elected not to do so as those rights did not fit with their business 

strategy. However, the mere fact that they elected to pursue a different 

strategy does not mean the rights were not contestable. 

695.2.1 ODM's CEO indicated in 2010 that it would not look to acquire 

rugby, cricket or the PSL, but would rather focus on acquiring 

niche sports: 
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"The sport products we will put on the table will be sufficient 
to support our viewers needs. We will have one channel on 
our package at launch that will have key sports highlights 
on it and then other channels with things like UFC, Fighting, 
some soccer rights that haven't been taken, basketball and 
other content that MultiChoice hasn't set its sights on."395 

695.2.2 Consistent with this, MultiChoice is not aware of ODM 

contesting any sports or movie rights prior to its acquisition 

by StarTimes, despite all of those rights coming up for tender 

multiple times from late 2007 when ODM knew that there was 

a strong prospect that it would be licensed. 

695.2.3 Recently this has changed, and StarTimes has decided to 

aggressively pursue the rights for sports content. Its success 

in the rest of Africa indicates that when a licensee consciously 

decides to contest for rights, then it is capable of winning 

them. 

Prospective competition likely to be more intense 

696 As discussed in Part B, the dynamic nature of the electronic audio-visual services 

sector indicates that competition for rights will be more intense in the future. For 

example: 

696.1 Cell C has already indicated that it has acquired certain sports and 

movie content. It has also indicated that it is seeking to buy other major 

sports rights, including the Rugby World Cup. 

"Discussions have also started in buying other major sport's rights, 
including the Rugby World Cup. Dos Santos said he would meet 
with the organising body in the next two weeks. " 396 

395 Fin24, 12 January 2010, Cut price pay-TV is coming: http://www.fin24.com/Business/Cut-price
pay-TV-is-coming-201 0011 2 

396 The Media Online, 1 November 2017, Another VOD offering as Cell C launches black complete 
with live football coverage: http:/lthemediaonline.co.za/201 7/11 /another-vod-offering-as-cellc
launches-black-complete-with-live-football-coverage/ 
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Vodacom sought to bid for the PSL's mobile broadcast rights in the 

previous tender, and Telkom Media has also previously bid for those 

rights. In November 2017 Vodacom and Telkom bid to acquire the 

PSL's electronic audio-visual rights for the next five seasons. 

Kwese already acquires rights for SA, including the FTA rights to the 

EPL, the exclusive Pay TV rights to NBA Basketball, and the OTT rights 

to EFC MMA. MultiChoice is aware that Kwese is also looking at other 

rights for sub-Saharan Africa more generally, including SA, such as 

EPL, UEFA Champions and Europa Leagues, and in November 2017 

Kwese bid to acquire the PSL's electronic audio-visual rights fo r the 

next five seasons. 

There is the potential for OTT services to acquire many rights, including 

international rights for streaming on their services. For instance, 

Amazon is expected to bid for the next round of Sanzaar (South 

African, New Zealand, Argentinian and Australian Rugby) rights397 and 

has reportedly expressed an interest in bidding for the EPL.398 Google 

has apparently expressed interest in buying the global rights to the 

EPL,399 and Facebook is also rumoured to be interested in acquiring 

live rights to the EPL.4oo 

Netflix has indicated that it will focus on SA. MultiChoice understands 

that Netflix has already approached certain rights holders to carve out 

rights specifically for SA. 

397 BusinessTech, 4 September 2017, Amazon expected to bid for exclusive All Blacks and Super 
Rugby broadcasting rights: report: https://businesstech.co.za/news/media/196284/amazon
expected-to-bid-for-exclusive-all-blacks-and-super-rugby-broadcasting-rights-report/ 

398 The Guardian, 21 September 2017, Amazon and Facebook keen on Premier League Rights, say 
Manchester United: https://www. theguardian .com/football/2017/sep/21 /amazon-facebook
premier -leag ue-riq hts-manchester -united 

399 Mirror, 20 September 2017, Amazon and Google eye Premier League TV rights as Sky face 
being left behind in English football's digital revolution: 
http://www. mirror. co. uk/sport/football/news/amazon-google-sky-premier -leag ue-11206082 

400 The Guardian, 4 October 2017, Facebook is not ruling out bidding for Premier League live 
matches: https://www. theg uardian. com/football/20 17/oct/04/facebook-premier -leag ue-biddinq
live-matches 
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Exclusivity of content is pro-competitive 

Exclusivity of content is central to competition with in the electronic audio-visual 

services market 

697 Exclusivity is central to competition within the electronic audio-visual services 

market, since it enables retailers to distinguish and differentiate their content 

offering from that of their competitors. This applies to al l retailers in the retail 

market, including traditional Pay TV FTA TV broadcasters, as well as OTT 

services. 

698 As a result, exclusivity over content is a common feature of the electronic 

audio-visual services market throughout the world. Indeed, this was recognized 

by ICASA in the Subscription Broadcasting Services Position Paper (2005) and 

is reiterated in the current Discussion Document. 

"The ability of subscription broadcasting services to acquire content on an 
exclusive basis is fundamental to the provision of these services. For 
subscription broadcasting services, exclusivity is the primary basis on which 
these services will attract and retain subscribers. Some forms of exclusive 
arrangements in the broadcasting industry are, therefore, both efficient and 
desirable. "401 

699 The importance of exclusivity has also been recognized by various competition 

authorities and reg ulators internationally. 

699.1 For instance, in its FAPL (1999) judgment402 the UK's Restrictive 

Practices Court said the following in relation to the value of exclusivity 

for product differentiation: 

"[A] principal means by which broadcasters compete with each other 
is the differentiation of their programmes and that the acquisition of 
exclusive rights, particularly exclusive sports rights, is a highly 

401 Subscription Broadcasting Services Position Paper, ICASA, 1 June 2005, p72 
402 Restrictive Practices Court, In the matter of the Restrictive Trade Practices Act 1976; and; In the 

matter of an agreement between the Football Association Premier League Limited and the Football 
Association Limited and the Football League Limited and their respective member clubs; and; In 
the matter of an agreement relating to the supply of services facilitating the broadcasting on 
television of premier league football matches and the supply of services consisting in the 
broadcasting on television of such matches, [1 999] UKCLR 258 
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important means of providing differentiation. Hence exclusivity is a 
powerful tool in competition between broadcasters". 403 

"If the exclusivity clauses were struck down competition between 
broadcasters would be significantly diminished. It is to the benefit of 
the public that such competition should be vigorous. Its diminution 
would therefore deprive the public of a specific and substantial 
benefit. "404 

In the third consultation document in its Pay TV Investigation (2009),405 

Ofcom stated in respect of exclusivity and rights values: 

"In the case of sports rights, which are sold for a fixed price, and on 
the basis of cross-platform exclusivity, removing that exclusivity 
risks undermining that fixed fee. Potential bidders would be less 
willing to pay the substantial fixed fees they currently pay if the 
benefits afforded by wholesale exclusivity had to be shared with 
others. '~06 

Exclusivity promotes content investment and variety, to the benefit of consumers 

700 Not only is exclusivity fundamental to competition at the retail level- it is also 

fundamental to the development of varied, innovative, high quality 

content - which is what ultimately drives consumer welfare in relation to the 

provision of electronic audio-visual services. 

701 Electronic audio-visual services are incentivized to invest in content precisely 

because it provides them with a means to differentiate themselves and in so 

doing to retain and attract viewers/subscribers. This in turn generates greater 

advertising, sponsorship and subscription revenue. If retailers do not enjoy 

exclusivity over their content and competitors are able to free-ride on their 

investments, retailers are not going to make that investment in content. The 

following examples reflect these dynamics: 

403 Ibid, para 359 
404 Ibid , para 363 
405 Pay TV phase three document, Proposed remedies, Ofcom, 26 June 2009: 

http://stakeholders. of com. org. u k/binaries/consultations/th ird paytv/su mmarv/paytv condoc. pdf 
406 Ibid para 12.30 
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701.1 Netflix's strategy to grow its subscriber base in the past three years has 

been built on the commissioning of exclusive content to attract 

consumers to its platform. Prior to that, Netflix's only distinguishing 

feature was the sheer volume of its library content. Netflix is now one 

of the biggest producers of content in the world, spending around 

$8 billion (R112 billion) on content, and has more than 109 million 

subscribers globally.407 In so doing, Netflix has also innovated and 

experimented with different content genres (such as documentaries) in 

order to further distinguish itself. APV is now following a similar 

strategy. 

701 .2 Domestically, MultiChoice has invested heavily in local content to 

compete effectively with both OTT services and traditional 

broadcasters. This investment has not only resulted in South African 

consumers benefiting from an increased variety and quality of local 

content, but it has also provided enormous benefits to the local 

production industry, including writers, producers, actors, film crew and 

sound artists. MultiChoice's investment in local content has created 

thousands of jobs throughout the industry.408 M-Net invested 

R1.5 billion409 and R1.7 billion41° in local content in 2015 and 2016 

respectively. Its programming covers nine different languages, 

represented across 35 channels which are broadcast across Africa.411 

This includes popular shows such as "lsibaya", "Rockville", "Our 

Perfect Wedding" and a wide range of local movies. For example, since 

2010 M-Net has produced over 300 Lokshin Bioscope Movies.412 In 

2014 pop up channel, fliekNet, was launched which had 24 hours of 

Afrikaans movies.413 

407 The Sydney Morning Herald, 7 October 2017, Why Netflix has to raise prices: 
http: I lwww .sm h. com. a u/busi ness/med ia-and-marketing/wh y-netfl ix -h as-to-raise-prices-20 171 006-
gyvo7b.html 

408 MultiChoice Social Report, 2016, p8 
409 MultiChoice Social Report, 2015, p21 
41° MultiChoice Social Report, 2016, p8 
411 MultiChoice Social Report, 2017, p25 
412 MultiChoice Social Report, 2016, p9 
413 MultiChoice Social Report, 2015, p21 
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MultiChoice's competitors in the rest of Africa have also sought to 

invest in , develop and promote local content, which has contributed to 

their success. Zuku, for example, has focused on commissioning and 

acquiring Swahili content. Azam has also developed local content in 

Swahili (including local news updates, local dramas, movies and 

chi ldren's programming) and has invested in developing local football 

leagues in a number of East African countries (Burundi, Kenya 

Rwanda, Tanzania and Uganda). 

702 Furthermore, the successful acquisition and development of exclusive content 

by one broadcaster incentivizes other broadcasters to themselves innovate and 

invest in alternative content in order to remain competitive. 

702.1 For instance, it was only when SuperSport lost the full EPL and UEFA 

Champions and Europa Leagues, as well as the FA Cup and the 

English Football League, for the rest of Africa that it was incentivized 

to invest in local soccer leagues in a number of key markets in an effort 

to retain audience share. At the time those leagues were not 

considered attractive sports properties, with low standards, limited 

resources, poor administration and poor promotion. The investment by 

SuperSport delivered large gains for those leagues and their fans, such 

that those rights are now more desirable properties. 

702.2 FTA TV broadcasters have also responded to this emerging dynamic 

by improving their content offering. This has been demonstrated above 

in respect of both e.tv and the SABC. 

703 These investments benefit the producers of entertainment content, who are 

incentivised to provide more content, more innovative content and better quality 

content. 

704 Exclusivity in relation to sports rights and the investment which flows therefrom 

are critical to sports federations - this point will be elaborated on in the 

paragraphs below. 
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705 Consumers benefit from the greater choice and quality of audio-visual content 

which flows from these dynamics. 

Exclusivity crucial to sports federations 

706 Sports federations generally own the electronic audio-visual rights to their sports 

events. The decision for a sports federation as to whether to sell those rights on 

an exclusive or non-exclusive basis is determined by a number of factors. These 

include: 

706.1 whether the wider distribution of the sports content in the short-term 

would better serve the interest of the federation in the long-term by 

building a broader fan base for the sport; 

706.2 whether the sale of the rights on an exclusive basis will generate a 

premium sufficient to make up for the loss of advertising and 

sponsorship revenue which wide carriage on FTA TV would provide; 

and 

706.3 whether the sports rights have a sufficiently high value such that a 

meaningful exclusivity premium can be extracted. 

The sports federations are best placed to consider their position at any given 

point in time. 

707 In SA, the income from a sport's electronic audio-visual rights on an exclusive 

basis is particularly important, given the low levels of alternative revenue 

sources, such as government funding, income from ticket sales and 

merchandise. 

708 The benefits delivered by the sale of sports rights on an exclusive basis are well 

illustrated by the recent experience of the PSL. In 2007 the PSL designed a 

competitive tender process where nine different packages were made available 

to bidders, including a composite package. SuperSport acquired the composite 

package on an exclusive basis, and thereafter sub-licensed many of the FTA TV 

rights to the SABC. 
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Box 1: Benefits to the PSL from the exclusive contract with SuperSport 

Benefits to the PSL. The increase in income from the sale of the PSL rights has resulted in the PSL 
being ranked in the commercial top 10 football leagues in the world in terms of revenue (prior to 2007 
it was ranked below 30). Global interest in the PSL is being generated as broadcasters from across 
the entire world, including for example ESPN, Fox and BSkyB, have acquired rights to broadcast PSL 
matches. Pan-African interest in the content has also increased, particularly in Southern Africa. 

SuperSport has increased the broadcast exposure of PSL matches414 and PSL-related content by 
broadcasting a variety of PSL content over its fully dedicated sports channels. Broadcasting is in HD 
and includes multiple magazine shows such as Extra Time, Back Pages, Love PSL and the NFD 
Show. SuperSport has also improved the production quality of the PSL matches using its production 
ability and experience.415 SuperSport has also invested in on-air, outdoor and the digital promotion 
of PSL content. 

Benefits to the PSL clubs. Clubs now receive substantially higher revenues because of the 
PSL/SuperSport deal. The income from the sale of the rights constitutes more than 50% of the 
revenue received by the PSL. PSL clubs, prior to the deal , received grants of R400 000 per month. 
They now receive R2 million a month plus up to R6 million per annum in ex-gratia payments 
(R30 million in 2017). First Division clubs were getting R50 000 per month. They now receive a 
monthly grant of R500 000 plus up to R2 million per annum in ex-gratia payments (R8 million in 2017). 
This increase in revenue has the following benefits: 

• There is higher player retention by clubs which are now financially able to hold on to their stars, 
resulting in a higher level of competitiveness amongst the clubs in the league. 

• Currently the percentage of PSL clubs with sponsors is at an all-time high, with 14 out of the 16 
clubs having sponsors. These sponsors are attracted to the PSL, since they can now get a better 
return on their investment through the additional broadcast exposure of PSL matches and 
magazine content. 

• The League and Cup sponsorships and supplier values rose from under R 110 million per annum 
in 2007 to the current values which are in excess of R350 million. 

• Franchise values have risen from R6 - 8 million to a current market value of ± R50 million, 
attracting high profile owners. 

Benefits to the players. Players now receive substantially higher incomes as a result of the 
PSL/Supersport deal. ·Average wages for footballers have increased significantly, from R3 000 - R5 
000 per month to R40 000 - R60 000 per month and the top footballers' income bracket has moved 
from R80 000 per month to over R400 000 per month. 

Benefits for South African football and the South African national teams. The benefits stretch 
far beyond the clubs of the League and include: 

• The League has spent over R 15m on Training Programmes and Development Workshops for 
SAFA referees; assistant referees; fourth officials and match commissioners, and providing 
electronic headsets and communication devices to assist refereeing standards to be globally 
competitive. In conjunction with MultiChoice, the league has also set up a system which allows 
referees to have post-match access to recorded matches to assess referees' performances. 
Referees and match officials' fees have increased 400% since SuperSport acquired the PSL 
broadcast rights. 

• The PSL Reserve League, known as the MultiChoice Diski Challenge, is the only competitive 
fully-national reserve league on the African continent and has introduced scores of fresh, young 
talent into the PSL and NFD ranks, and showcased those players throughout the continent by 
way of the broadcast of this product. 

414 In addition, the SABC was contractually obliged to broadcast a minimum number of matches per 
season, which represented a significant increase in the number of matches historically broadcast 
by the SABC 

415 Oral submissions by SAFA and PSL to ICASA on the Review of Sports Broadcasting Rights 
Regulations Discussion Document, 22 January 2009, slide 17 
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• Community TV is benefiting through broadcasting the MultiChoice Diski Challenge matches live 
or on a delayed basis, depending on their programming schedules and channel capacity. 
Community and regional radio stations also have access to the broadcasting of these matches. 

• Through the MultiChoice Diski Challenge, the League has introduced an innovative concept of 
football festivals over weekends at smaller football venues in· the townships, allowing tens of 
thousands of soccer lovers free access to matches to watch their favourite teams in action. 

Benefits to soccer supporters. Soccer supporters have access to more PSL content than ever 
before due to SuperSport's broadcasting of the PSL matches and the sub-licensing agreement 
between SuperSport and the SABC, which has resulted in the highest number of PSL matches being 
broadcast on FTA TV in history. Previously (prior to the 2007 deal) there were approximately 80 PSL 
matches broadcast on FTA TV and 50 matches broadcast on Pay TV per season. Now there are 
approximately 300 matches broadcast on TV, including 120 matches on FTA TV. 

SuperS port's production of PSL content has improved the visual experience for viewers by improving 
broadcast graphics, enhancing viewing angles, providing super "slo-mos", off-side lines, camera rails, 
reverse angles and free-kick graphics. There is also an improved build-up to PSL games and deeper 
pre-match and post-match analysis, as well as better commentary and statistical information for 
viewers. 

PSL TV, which consists of various programmes related to South African football and the PSL in 
particular, offers broader coverage and unique insights into players' personalities and profiles, thereby 
improving the end product for the public. 

Ticket prices have remained affordable for all PSL games at R40 and some clubs do not charge for 
entrance to certain matches, since clubs are less reliant on income from entrance fees due to the 
income received from the rights sale. Since 2007, spectator attendance has increased by 20% year 
on year. 

Exclusivity does not exclude competition, nor the wider distribution of content 

709 Exclusivity does not equate to an absence of competition or a lack of 

contestability for rights. Rights owners have strong incentives to draw in more 

bidders and increase competition for the rights in order to drive up rights values. 

As such, rights are typically sold through open tender processes or negotiations, 

so that all electronic audio-visual services have the opportunity to secure the 

rights on an exclusive basis for a period of time. 

710 Furthermore, whilst sports federations have an incentive to maximise their 

revenue through the sale of their rights on an exclusive basis, they also have an 

imperative to ensure the expansion of the sport's support base through the wider 

distribution of the content. 
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710.1 This is especially relevant in developing countries such as SA, where 

a large proportion of the population may not have access to Pay TV. 

This has often resulted in local sports federations offering generous 

FTA packages well beyond national listing requirements, even though 

this may reduce the value of the exclusive rights. For instance, this is 

the case for the PSL, SAFA and CSA.41 6 

710.1.1 In terms of football , for example, the SABC holds exclusive 

rights to 50 PSL matches and non-exclusive rights to 69 PSL 

matches, through a sub-licensing arrangement with 

SuperSport. The PSL sells the rights for 213 matches, which 

means that the SABC has the rights to over half of the PSL 

matches. This includes all the major matches played, being 

the local derbies between the three most popular clubs and 

the semi-finals and finals of all the PSL cup competitions. 

Bafana has licensed the rights to all of its home and away 

matches (including all "friendlies") to the SABC. 

710.1.2 CSA has carved out the FTA rights to all international cricket 

played in SA by the senior South African national team, the 

Proteas, in all formats of the sport (test matches, ODis and 

Twenty20 matches). 

710.1.3 As the SABC moves to a multi-channel environment, it will be 

able to broadcast (particularly on a live basis) the full suite of 

rights it currently has but cannot broadcast due to capacity 

constraints. 

710.2 As broadband becomes more ubiquitous, sports federations are also 

increasingly looking to exploit the wide reach of this distribution 

platform, which could include the sale of some of their rights to OTT 

services. For example, Part B shows that the major sports federations 

in the USA (the NBA, MLB, NFL and NHL) have all explored this option 

and/or have sought to stream content directly to consumers. In 

41 6 Refer to Appendix 4 for more details 
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Australia, the NBL and AFL distribute live matches and other content 

directly to consumers. In Africa, the federations are also insisting on 

OTT "carve-outs". 

ICASA's assessment of competition within the upstream market for the 

acquisition of electronic audio-visual content 

711 ICASA's assessment of the effectiveness of competition within the upstream 

market for electronic audio-visual content is as superficial as that for the retail 

market - it extends to a mere eight pages. It also completely lacks any 

evidentiary basis and is rather a collection of assertions and speculation which 

appear to be informed more by historic approaches to trad itional Pay TV in other 

countries than the current dynamics in SA as outlined in Part B of these 

representations. 

712 These dynamics and the above analysis demonstrate that competition in the 

upstream market for the acquisition of content is far from being ineffective. 

712.1 First, the current market dynamics have resulted in a proliferation of 

high quality and popular content. As a result, what may be considered 

popular content is increasingly broad. As such, it is neither scarce nor 

necessarily costly, which means there are no real barriers to acquiring 

content of this nature. Nor is it possible for an incumbent to hold all 

such content. 

712.2 Second, given that in SA (and the rest of Africa) the bulk of the demand 

is for lower-priced bouquets, what ICASA considers to be "premium" 

content is not required for entry into electronic audio-visual services. 

Therefore even if barriers existed to acquiring such content (which is 

denied) , there are no barriers to participating in the retail market. 

712.3 Third, as for expensive content rights and the vicious cycle theory, this 

content is expensive because of the value that can be derived from it 

by an electronic audio-visual services provider. Efficient and wel l

resourced entrants are perfectly capable of monetising that value and 
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hence capable of successfully outbidding the incumbent for such 

content. 

713 MultiChoice's view is that the upstream market for the acquisition of electronic 

audio-visual content is not delineated by "premium" and "non-premium" in 

respect of market definition, and is far from being ineffective. Furthermore, 

competition will only intensify over the coming years given the strength and 

strategic intent of the competitors in the market. 

Q15: In your view, are there any competition concerns and is there a need for 
regulatory intervention in the market for the acquisition of non-premium 
content? 

No. There is no discernable market for what ICASA terms "premium" and 

"non-premium" content and the ICASA definitions are incapable of determining what 

content falls into these categories. There are no barriers to the acquisition of content 

in general. As a result there is no need for regulatory intervention. 

Entry barriers 

714 The central tenet of ICASA's assessment of entry barriers is that "premium" 

content is scarce, costly and subject to incumbency advantage, setting in place 

a vicious cycle whereby holding such rights increases the incumbent's share, 

which in turn further entrenches their incumbency advantage in bidding for such 

rights successfully. MultiChoice has outlined above why this is simply not the 

case. 

Q16: Kindly comment on the nature of barriers to entry in the upstream market 

No entry barriers exist to acquiring any content which cannot be overcome by well

resourced and efficient entrants. This is evident from the fact that no content is 

essential for successful entry and expansion in the retail market, and popular content 

is now neither scarce nor necessarily costly. Whilst some rights are more expensive 

that others, this reflects the value that can be derived by an audio-visual services 

provider for those rights. Being expensive does not make rights incontestable, since 

well-resourced and efficient entrants are capable of monetising that value. 
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MultiChoice faces many such entrants already, including large global OTT services, 

local telcos, large regional Pay TV broadcasters and well-established FTA TV 

services. The evidence of entrants successfully contesting such rights both globally 

and on the continent is in direct contradiction to the claim of some vicious cycle of 

incumbency advantage. 

Dynamic character and functioning of the market 

715 Despite the title of this section of the Discussion Document, this section looks at 

neither the dynamic character nor functioning of the market (however defined). 

Rather, the section simply states, incorrectly, that "one way of determining the 

effectiveness of competition is by assessing the level of concentration in the 

markef', and then proceeds to try to identify "premium" rights and measure 

market share by the number of rights held . 

716 Whilst a concentration measure may be one input into an assessment of 

effectiveness of competition, it simply cannot be the sole basis for doing so for 

all the reasons explained at the beginning of this Part D on the approach to 

determining effectiveness of competition. MultiChoice has made extensive 

representations on the scope of factors relevant to the dynamic character and 

functioning of an upstream market for the acquisition of content, and provided 

evidence in respect of the effectiveness of competition within that market. 

717 Whilst MultiChoice is of the opinion that there is no distinct market for "premium" 

content (however defined), we nevertheless will make some observations on the 

approach ICASA has taken to measuring concentration in what it believes is a 

distinct market. 

717.1 First, it is apparent from the Discussion Document that this concept of 

"premium" means different things to different people. 

717.1.1 As MultiChoice submitted in response to the Questionnaire, 

"premium" content at best simply refers to higher cost content 

relative to other content in the same genre. However, as 

MultiChoice pointed out, there is a continuum of content costs 
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and hence no clear dividing line as to what may be 

considered "premium". 

717.1 .2 As discussed in Part C on market definition, ICASA's 

definition of "premium" content is vague and incapable of 

objective delineation. It is therefore arbitrary as to what 

content rights are considered to fall within such a "market" 

and therefore equally arbitrary as to what shares are 

allocated to different operators. This is evident from Table 1 

in the Discussion Document where the rights listed are 

completely random and do not even include the host of 

content which the Discussion Document classifies as 

"premium", such as local content or international series. 

Second, it is equally problematic to restrict the assessment of content 

rights and ultimately market shares to only Pay TV licensees as ICASA 

has done in Tables 1 and 2. As MultiChoice has demonstrated, Pay TV 

licensees clearly compete with OTT services and FT A TV for content. 

Thus, market shares which exclude these participants will be 

inaccurate and misleading. 

Third, it is well accepted by economists and competition authorities that 

market shares hold little meaning within the context of bidding 

markets - such as those for content rights- and a high "share" is just 

as likely to reflect success in bidding rather than any indication of 

market power. 

717.3.1 According to Bishop and Walker: 

"The number of firms can be a particularly poor indicator of 
market power in markets that are properly characterised as 
bidding markets. Where firms bid for contracts that are 
large relative to the size of the market and that are only 
offered infrequently, competition is likely to be fierce even 
if there are only a very few firms competing. Furthermore, 
market shares in such markets can be poor indicators of 
market power as the competitive constraint provided by an 
individual firm depends not in its current market share but 
in its ability to submit a credible bid. Even a firm with a very 
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lower market share may still have a major effect on the 
bidding behavior of other firms in the market as long as they 
bid credibly and aggressively. Accordingly, current market 
shares can provide a very misleading picture as to the level 
of competition. "417 

717.3.2 This is particularly true in the case where many of the 

participants in the retail market have not even sought to bid 

for many of these content rights, as has been the case in SA 

MultiChoice's "success" in securing these rights is therefore 

more a reflection of its interest in the content given its 

business model and not a degree of SMP. The low shares of 

such rights for competitors is also likely to reflect the fact that 

they hold no interest in such rights for their current 

subscription packages, rather than an inability to successfully 

compete for the rights. 

Q17: What in your opinion are the premium rights in the South African 

television sector? Who currently holds them? 

MultiChoice is of the opinion that not only is there no distinct market for "premium" 

rights, but also the term "premium" itself is incapable of being delineated in a clear, 

objective and unitary manner. 

Q18: Kindly comment on the Authority's proposal to use the number of rights 

as a unit of measure for market share calculation purposes. What other factors 

should be analysed to determine the dynamic character and functioning of the 

market? 

MultiChoice is of the opinion that using the number of rights as a unit of measure for 

market share is incorrect and incapable of providing a meaningful analysis of the 

effectiveness of competition. As outlined above in the approach to assessing 

effectiveness of competition , a range of factors other than market share must 

necessarily be assessed to form an accurate conclusion. MultiChoice is not only of 

417 Bishop and Walker, p65 

371 



NON-CONFIDENTIAL 

the view that there is no distinct market for "premium" content, but even if there was, 

then the market shares are inaccurate and meaningless. This is because there is no 

clear, objective and unitary means of determining the boundaries of such a market, 

it is problematic to restrict participants to only Pay TV licensees, and market shares 

hold little meaning in bidding markets, particularly where some of MultiChoice's 

competitors have not even elected to bid for most of the rights. 

Vertical integration 

Q19. Do you consider the nature and extent of vertical integration in 

subscription television likely to harm competition? Kindly elaborate on your 

answer. 

Please refer to the answer provided above in respect of retail markets 

Adequacy of competition law 

Q20. Do you agree with the Authority's preliminary view that competition law 

alone is not sufficient to deal with possible market failures in the market for 

the acquisition of premium content? 

Please refer to the answer provided above in respect of retail markets 

COMPETITION WITHIN THE UPSTREAM MARKET FOR TECHNICAL SERVICES 

718 The Discussion Document has not dealt with the effectiveness of competition for 

upstream technical services. This raises serious questions as to what motivated 

ICASA to nevertheless proceed to contemplate potential remedies related to 

technical services, such as platform access and STB interoperability. 

719 Whilst these proposed remedies may have their origin in trying to assist entrants 

in the retail market,418 an assessment of the effectiveness of competition within 

the technical services market is necessary, since it is only if ICASA finds that 

competition within this market is ineffective, and that one or more licensees have 

418 The genesis of the inclusion of these regulations seems to be p22 of the Siyaya submission 
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SMP within that market, that ICASA may contemplate the imposition of any 

conditions. 

720 MultiChoice will nevertheless take the precaution of making representations on 

the effectiveness of competition for technical services. 

721 As outlined in Part C, since the relevant retail market is one which includes 

services on all distribution technologies, it follows that the upstream market for 

technical services also incorporates all distribution technologies. The 

effectiveness of competition for acquiring technical services therefore must also 

account for the range of options open to an electronic audio-visual service 

company to distribute their service. As outlined below, competition is far from 

being ineffective for both DTH and OTT, and OTT will open up in future. 

DTH 

722 There is a range of third party providers for all the different elements of a DTH 

distribution platform, including STB and conditional access ("CA") components, 

video compression and multiplexing, signal distribution and transponder capacity 

and subscription management services ("SMS"). This is evidently the case, 

since a range of DTH services have launched domestically (StarSat and 

OpenView) and regionally (Azam, Zuku, Kwese), but also because even the 

latest licensee, Siyaya TV, indicated that it too had assembled the necessary 

components for DTH distribution.419 

STB and components of conditional access 

723 An entrant would have a number of options for duplicating conditional access by 

putting together the components of conditional access and establishing its own 

STB infrastructure: 

723.1 The STB market consists of a wide array of manufacturers both within 

and outside of SA which are able to manufacture STBs which are 

419 Siyaya indicates in response to question 3.3 that its STB will be supplied by a local manufacturer, 
Skyworth Africa. In response to question 3.4 it indicates that Globecast Africa will be used for 
hosting services for broadcast engineering services, downlink and uplink satellite services. It also 
indicates that Sentech will be used for conditional access, encryption and signal distribution 
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compliant with a CA system of the customer's choice. The largest 

manufacturers are internationally-based companies such as Pace (the 

STB business was purchased by Arris) and well-known companies 

such as Motorola, Cisco Systems and Samsung. 

There are independent specialist companies with their own facilities 

which provide compression and multiplexing services in SA, including 

Sentech, Telemedia, Globecast and Telkom. 

DTH signal distribution 

724 There are alternative independent services which are able to provide signal 

distribution to an entrant. One such company is Globecast, which has extensive 

experience in signal distribution and provides StarSat with signal distribution 

services. Telkom, Sentech and Telemedia also provide these services 

domestically. Internationally, companies such as Arqiva and Telefonica can also 

provide signal distribution for international channels. 

Transponder capacity 

725 The relevant consideration for transponder capacity is whether there is spare 

capacity on a satellite which is suitable for DTH transmission with a footprint 

which covers SA. 

725.1 The 68.5 degree East orbital location hosts both IS20 and IS36 

satellites. IS20 has two anchor tenants, MultiChoice and Sentech420 

(which provides capacity for OpenView). There are 52 Ku-band 

transponders in total , of varying power, bandwidth and footprint, but all 

covering Southern Africa. The number of channels each can 

accommodate is scalable using advanced compression technology, 

such as high efficiency video coding, but this is also a function of 

available power, bandwidth and modulation scheme." 

420 The transponders not used by MultiChoice or Sentech are leased by Viewsat, Botswana TV and 
others for various data-related purposes 
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725.2 Aside from 1820, entrants can lease capacity from other satellites 

owned by companies such as SES and Hel las Sat and Eutelsat. 

726 The provision of SMS is usually done in-house as th is element of the platform 

can easi ly be recreated by entrants, who would also usually prefer to maintain 

the relationship with the consumer. The provision of these services is largely 

generic in nature and can be readily outsourced to independent providers if so 

preferred. 

OTT 

727 As outlined in Part B, the increased prevalence of broadband infrastructure 

(including mobile broadband) and an ecosystem of connected devices has 

provided a very low cost and easy distribution platform for OTT entry into 

electronic audio-visual services. 

728 The OTT distribution requires very little investment in infrastructure, since it 

makes use of the public Internet, and a range of third parties have emerged from 

whom "off-the-shelf" solutions are provided. This is evident from the vast number 

of OTT services globally and the entry of a variety of smaller players locally such 

as DEOD and iflix. 

OTT 

729 As outlined above when dealing with this retail market, access to the OTT 

platform is regulated by ICASA through spectrum licences. 

Multiplex access 

730 During the dual illumination period there is scope for a new commercial FTA 

entrant and a new Pay TV entrant on Multiplex 3, and ICASA has issued an ITA 

in that regard . However, ICASA will make avai lable a total of seven national 

multiplexes once the analogue network is switched off (i.e. four more additional 

multiplexes) . Currently the multiplexes are operated by Sentech, and therefore 
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no investment in broadcast infrastructure is required by an entrant on the OTT 

platform. 

STB and SMS 

731 The OTT platform will also require a STB as well as SMS services. As outlined 

above, these are readily available from third parties locally and globally. 

CONSIDERATION OF LICENSEES WITH SMP 

732 s67(4) of the ECA makes clear that the consideration of licensees with SMP only 

occurs in circumstances where competition has already been found to be 

ineffective. 

"(4) The Authority must, following an inquiry, prescribe regulations defining the 
relevant markets and market segments and impose appropriate and 
sufficient pro-competitive licence conditions on licensees where there is 
ineffective competition, and if the any licensee has significant market 
power in such markets or market segments. The regulations must, among 
other things -

determine which, if any, licensees have significant market power in those 
markets and market segments where there is ineffective competition" 

(emphasis added) 

733 In other words, ICASA is unable to find , on a forward-looking basis, that 

competition in the relevant market is ineffective, then the inquiry ends there and 

there can be no further consideration of SMP or the imposition of any licence 

conditions. The determination of SMP cannot be used to displace the inquiry into 

effectiveness of competition- the purpose of determining SMP is purely to 

identify licensees which may be subject to licence conditions. 

734 Other disciplines should also apply to the process in respect of wholesale 

upstream markets in particular, as discussed under the approach to 

effectiveness of competition. 
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734.1 First, the proper approach is to first consider the effectiveness of 

competition in the retail market. If ICASA is unable to find that 

competition in the retail market is ineffective, then the inquiry ends 

there. This stems from the fact that wholesale markets cannot be a 

concern if the retail market is not a concern. 

734.2 Second, if ineffective competition is found at the retail level and 

wholesale markets are assessed, it is only those within which 

ineffective competition is found which should be the subject of any SMP 

test for the purposes of the possible imposition of licence conditions. 

This is because the SMP test serves no other purpose than to 

determine which licensees should be subject to conditions, noting that 

such conditions could only be imposed in the context of ineffective 

competition. For instance, it is impermissible for ICASA to use a SMP 

finding in one market to justify the imposition of conditions in any other 

market - as ICASA appears to do in the Discussion Document. For 

instance, platform access and STB interoperability have nothing to do 

with the effectiveness of competition or SMP in the upstream content 

market. 

735 Whilst it is indeed the case that competition is far from ineffective in the retail 

market (and for that matter the wholesale content market where rights are clearly 

contestable), and therefore there is no need to consider SMP, it is still appropriate 

to make some observations as to the Authority's stated position in respect of 

determining market shares for the supply and acquisition of "premium" content. 

This approach has a number of serious deficiencies which make it inappropriate, 

even if ICASA had found that there was ineffective competition in the retail 

market. 

735.1 First, any such approach must be capable of determining SMP in a 

meaningful fashion within the context of the legislation and its 

objectives. 
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735.1.1 Any SMP assessment must take place within the context of 

an appropriately defined market. As discussed in Part C, 

there is no distinct market for "premium" content, and 

therefore this cannot be the unit for measuring market shares 

and as a consequence SMP. Even if such a distinct market 

existed, given that "premium" content is not essential for 

successful entry and expansion in the market nor scarce 

since operators may use a variety of content to build 

audience and subscriptions, the use of a market share for 

such content is incapable of informing any degree of market 

power as it cannot be derived from such content. 

735.1.2 Furthermore, and as outlined above, it is well accepted by 

economists and competition authorities that market shares 

hold little meaning within the context of bidding markets such 

as those for content rights. A high "share" is just as likely to 

reflect success in bidding rather than any indication of market 

power. This is particularly true in the case where many of the 

participants in the retail market have not even sought to bid 

for many of these content rights, as has been the case in SA. 

As a result, acquisition of a certain content right is neither a 

reflection of any market power in acquiring rights, but also 

cannot subsequently be found to be a source of market power 

if other operators were not even interested in acquiring such 

rights. 

Second, and as outlined in detail in the previous section, even ifthere 

is a market for "premium" content, since that market is incapable of 

being delineated in a clear, objective and unitary manner, any results 

of a share analysis are also incapable of being accurate or informative. 
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It is equally problematic to restrict the assessment of SMP to only Pay 

TV licensees as ICASA has done in Tables 1 and 2. Pay TV licensees 

clearly compete with OTT services and FTA TV broadcasters, and 

therefore market shares which exclude those participants purely based 

on their licence status wi ll be inaccurate and misleading. 

Q23: Do you support the Authority's proposed approach in identifying 

players with significant market power? Kindly elaborate. 

No. MultiChoice is of the opinion that any analysis of SMP is premature until a 

proper analysis of effectiveness of competition has been completed. This is 

because if there is no finding of ineffective competition, then a determination of 

SMP is irrelevant. In addition, ICASA's proposed approach of assessing SMP 

through the number of "premium" rights owned is not only unworkable, but also 

incapable of accurately determining actual market power. It is unworkable because 

there is simply no agreed definition of "premium" content, let alone any means of 

accurately delineating the boundaries of such a market. It is also not informative of 

market power because a) a wide range of content can be used for entry and 

expansion, b) market shares in a bidding market are not indicative of market power, 

and c) this is especially the case where many of the rights are not even contested 

by other competitors. 

Q24: Does the nature of any licensee's vertical integration in this market raise 

competition concerns? 

No. MultiChoice does not believe vertical integration is capable of raising 

competition concerns in this market. MultiChoice refers ICASA to its answer to 

question 19 above. 
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PARTE: EX ANTE REGULATION AND CONDITIONS 

INTRODUCTION 

736 The first section of Part E of these representations will demonstrate that ICASA 

may not contemplate the imposition of any conditions, since it has not met the 

requirements of s67 of the ECA. 

737 In the section thereafter, MultiChoice will explain why, even if those legal 

requirements had been met (which is denied), the ex ante reg ulation of the 

electronic audio-visual services market is inappropriate, given the risks 

associated with ex ante regulation, particularly in the context of a market as 

dynamic and in the midst of disruption as the electronic audio-visual services 

market. 

738 In the last section of this PartE, and notwithstanding the fact that ICASA has not 

met the requirements which would permit it to contemplate the imposition of any 

conditions, MultiChoice will take the precaution of making some preliminary 

comments on each of the conditions contemplated by ICASA. 

ICASA MAY NOT CONTEMPLATE IMPOSITION OF ANY CONDITIONS, GIVEN 

THAT THE REQUIREMENTS UNDER s67 OF ECA HAVE NOT BEEN MET 

739 In this first section of PartE, MultiChoice will indicate that ICASA has failed-

739.1 to appreciate the dynamics within the broader electronic audio-visual 

services market, within which broader market Pay TV broadcasters 

operate; 

739.2 to apply the appropriate principles for market definition and has defined 

the relevant markets in a manner which will not withstand scrutiny; and 

739.3 to demonstrate that competition in the relevant markets is ineffective. 

740 ICASA has therefore failed to meet the requirements set out in s67 of the ECA. 

It is therefore impermissible for ICASA to proceed to consider whether any 

380 



NON-CONFIDENTIAL 

licensees have SMP, or to contemplate the imposition of any cond itions on any 

licensee having SMP. 

ICASA has failed to appreciate the dynamics within the broader electronic 

audio-visual services market 

7 41 In Part B of these representations, MultiChoice demonstrated that ICASA's 

"Overview" of the dynamics with in the relevant market is flawed in numerous 

respects. 

742 In particular, ICASA has completely failed to appreciate that OTT services are 

dramatically disrupting traditional broadcasters, and particularly Pay TV 

broadcasters. Many of these OTT services are global BigTech companies or 

large, well-resourced domestic telcos. As a consequence, traditional 

broadcasters- globally and in SA- a~e experiencing and having to respond to a 

completely transformed competitive landscape and a loss of 

viewers/subscribers. 

7 43 ICASA has also ignored dynamics within SA and the rest of sub-Saharan Africa 

which are distinguishable from dynamics in other jurisdictions. In particular, lower 

average incomes in Africa have seen a demand for lower-priced Pay TV 

bouquets, with a strong consumer preference for local content. The result is that 

throughout sub-Saharan Africa, and largely facil itated by digital migration, a 

number of Pay TV broadcasters have successfully entered the market. In 

addition, FTA TV continues to be a relevant constraint on the lower-priced Pay 

TV bouquets. 

7 44 These deficiencies and flaws in ICASA's "Overview" have serious implications 

for ICASA's delineation of the relevant markets and its assessment of 

competitiveness within those markets. 
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ICASA's definitions of relevant markets will not stand scrutiny 

745 ICASA's approach to defining the relevant markets-

7 45.1 fails to apply the principles of market definition founded in the economic 

literature, which are well-established and applied by competition 

authorities and regulators around the world; 

7 45.2 reaches conclusions as to what might be the relevant markets, not only 

in the absence of the necessary factual assessment, but with very little, 

if any, analysis; 

745.3 

745.4 

fa ils to focus on competitive constraints; and 

relies on outdated decisions of regulators in other jurisdictions, where 

the characteristics of the relevant markets in those jurisdictions were 

very different from the characteristics of the electronic aud io-visual 

services sector in SA today. 

7 46 Accordingly, ICASA's proposed reta il and wholesale market definitions will not 

stand scrutiny. 

7 47 Having failed to meet the first requirement set out in s67(4)(a) of the ECA, ICASA 

may not proceed to the next stage in this Inquiry, namely the assessment of 

effectiveness of competition within the relevant markets. 

7 48 In Part C of these representations, MultiChoice's analysis of the competitive 

constraints on traditional Pay TV broadcasters demonstrates that at the retail 

level, the relevant market is the electronic audio-visual services market. 

749 At the wholesale upstream level, the relevant markets are-

749.1 the acquisition of electronic audio-visual content (including channels) 

(there being no separate wholesale market for the supply of linear 

channels). In this broad market there is no relevant distinction between 

so-called "premium" and "non-premium" content, and different content 

genres do not fall within separate markets; and 
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749.2 technical services on all distribution technologies. 

ICASA has failed to demonstrate that competition is ineffective 

750 The assessment of the effectiveness of competition is central to this Inquiry 

751 There are three important elements to this assessment: 

751.1 First, the legislation, ICASA's own Guidelines, and international best 

practice all require that the assessment must be forward-looking . 

751.2 Second, the assessment must involve an holistic rather than a purely 

structural approach. An holistic approach requires an assessment of 

the dynamic character and functioning of the market, which would 

include market characteristics, the nature of actual entrants and their 

scope for expansion, the threat of potential competitors, and 

technological developments and convergence; 

751.3 Third, the assessment must be evidence-based. 

752 Unfortunately, ICASA's assessment of the effectiveness of competition fails on 

all three grounds. 

753 In Part D of these representations, MultiChoice has demonstrated that the 

assessment of the effectiveness of competition in the retail electronic 

audio-visual services market yields the conclusion that competition is far from 

ineffective. More particularly: 

753.1 The rapidly increasing prevalence of broadband infrastructure and 

connected devices has seen marked changes in electronic audio-visual 

consumption patterns, leading to the emergence and rapid growth of 

major global OTT services (e.g . Netflix, APV, GoogleNouTube and 

Facebook) , which are having serious adverse consequences for 

traditional broadcasters. So too are large global content producers 

(e.g. Disney and HBO and various sports federations), which are 

providing their content directly to consumers. In addition, large 
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domestic telcos (e.g. Cell C, Telkom, Vodacom and MTN) have also 

entered the electronic audio-visual services market. 

At the same time, a number of large and effective traditional Pay TV 

broadcasters (e.g. StarTimes, Zuku, Azam TV and ZAP TV), and other 

electronic audio-visual retailers such as Kwese, have emerged in the 

rest of sub-Saharan Africa in recent years, providing a platform for entry 

into the South African market. These entrants have the necessary 

broadcasting knowledge and experience, successful business models, 

content, brands and resources to pose a serious threat to Pay TV 

broadcasters in SA 

FTA broadcasters in SA, namely e.tv and SABC, have also expanded 

and improved their offeriQgs: e.tv's sister company has launched a 

multi-channel FTA digital satellite DTH platform, OpenView; both the 

SABC and e. tv have made significant investments in local content; and 

both have sought to make their content available on demand. 

OTT offers the possibility of greater competition from FTA and Pay TV 

broadcasters. 

753.5 These dynamics have posed considerable challenges to MultiChoice's 

business, and have necessitated a wide range of competitive 

responses on the part of MultiChoice. Those responses indicate that 

competition is far from being ineffective within the electronic audio

visual services market in SA 

753.6 Furthermore, within this market there are no barriers to entry, and even 

if there are any entry barriers (which is denied), those are surmountable 

for appropriately resourced and efficient competitors and entrants. 

753.7 The failure to launch or to launch successfully by other Pay TV 

licensees in SA is not indicative of ineffective competition. Instead, it is 

due to strategic decisions which certain of those licensees have made, 

and to poor business decisions and conduct on the part of others. 

384 



NON-CONFIDENTIAL 

754 On the basis of the aforegoing, ICASA will be unable to find that there is 

ineffective competition in the retail market. 

755 In line with the approach adopted in other jurisdictions, it is only if it is found that 

there is ineffective competition in the retail market that a regulator would proceed 

to review the effectiveness of competition in the relevant wholesale markets. 

Thus, in the absence of a finding of ineffective competition in the retail market, 

this should be the end of ICASA's Inquiry. 

756 However, if ICASA were to nevertheless proceed to consider whether 

competition in the relevant wholesale markets is ineffective, MultiChoice has 

demonstrated, in Part D of these representations, that in the market for the 

acquisition of electronic audio-visual content (including channels), competition is 

far from ineffective. As regards the market for technical services, ICASA, in the 

Discussion Document, does not even consider whether competition is ineffective 

within that market. ICASA therefore cannot contemplate the imposition of any 

conditions in relation to that market. In any event, MultiChoice has 

demonstrated, in Part D of these representations, that competition in the 

technical services market is also far from ineffective. 

757 ICASA has therefore failed to meet the first and second requirements in s67(4) 

of the ECA, which brings an end to this Inquiry. It is therefore impermissible for 

ICASA to proceed to consider whether any licensees have SMP, or to 

contemplate the imposition of any conditions on any licensee having SMP. 

EX ANTE REGULATION IS INAPPROPRIATE FOR ELECTRONIC AUDIO-VISUAL 

SERVICES 

758 Even if ICASA had met the requirements set out in s67 of the ECA which would 

permit ICASA to contemplate the imposition of any conditions (which is denied), 

ex ante regulation is inappropriate for electronic audio-visual services particularly 

given-

758.1 the extraordinary dynamics within this market at this point in time; 

758.2 the risks inherent in this type of intervention; and 
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758.3 the need to first address policy and regulatory failings. 

Electronic audio-visual services do not fall within the limited rationale for ex 

ante regulation 

759 Throughout the world , ex ante regulation has tended to be applied in limited 

circumstances, namely in relation to fixed-line telecommunications and other 

utilities, where there has been ineffective competition due to the structural 

features of those industries. Those include high, insurmountable and non

transitory barriers to entry (largely due to the scale of fixed infrastructure costs 

required to operate in those markets), and the existence of persistent bottleneck 

facilities (such as the "local loop" connections to customer premises) which are 

essential to the provision of services and cannot reasonably be duplicated . 

760 Added to the underlying economics of the cost structures described above, a 

number of other factors are relevant in the context of the ex ante regulation of 

telecommunications and other utilities: 

760.1 First, there is substantial legacy infrastructure built in the days of public 

ownership, which passed to the regulated firm at privatisation. The 

construction of that infrastructure did not involve commercial risks to 

the firm 's investors. There was therefore no need for high returns on 

that infrastructure. The same argument, however, does not apply to 

infrastructure built by private firms, where there is a need for high 

returns for significant investment in infrastructure. 

760.2 Second, many of the services supplied by these utilities are considered 

essential services to which, it is argued, consumers are entitled, and to 

which there is a broader social value in everyone having access at 

reasonably low prices. This argument is the basis of universal service 

obligations in telecommunications, which gives all consumers a right to 

a basic service such as a telephone line and, increasingly, a broadband 

connection satisfying a minimum speed requirement. Similar 

obligations are imposed on other utilities considered essential for 

consumers, such as water and electricity supplies. 
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Third, the use of ex ante regulatory powers is usually considered 

justified only if the market structure does not tend over time towards 

effective competition and if competition law alone is not considered 

sufficient to deal with the market failures identified.421 

761 In contrast with telecommunications and other utilities, the electronic audio-visual 

services market does not share these features: 

761 .1 There are no insurmountable barriers to entry or competitive 

bottlenecks. Entry is possible and, indeed, has already significantly 

disrupted this market. 

761 .2 

761 .3 

761.4 

Moreover, the key assets in the sector, including both distribution 

infrastructure and technologies, and the content distributed over them, 

have been created almost entirely by means of private investment (not 

public funds), and thus investment incentives are important. 

Paid for electronic audio-visual services, while desirable, cannot be 

described as essential to consumers. 

The electronic audio-visual services market is extraordinarily dynamic, 

such that ICASA ought to allow market forces to play out, and to heed 

the principle of "first do no harm". For example, the UK Competition 

Commission, in its Movies on Pay TV Market Investigation, noted the 

emergence of new OTT services, leading to increased competition and 

consumer choice, and in the light of those developments, declined to 

impose any remedies. 

762 The difference in underlying conditions between the telecommunications sector 

and electronic audio-visual services, has been recognised by Professor 

Tommaso Valletti , currently Chief Competition Economist at the European 

421 These are the second and third criteria of the well-known "three-criteria" test for identifying markets 
susceptible to ex ante regulation in the EC's electronic communications framework (the first being 
that the market is subject to high and non-transitory entry barriers). See, for example, European 
Commission, Commission Recommendation of 9 October 2014 on Relevant Product and Service 
Markets within the Electronic Communications Sector Susceptible to Ex Ante Regulation, 
2014/710/EU, OJ EU L 295/79, Recital11 and Article 2 
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Commission. He has advocated reliance on ex post competition policy alone to 

oversee the use of electronic audio-visual content, stating: 

'~s an economist, I would say that content to me seems to have less 
of the nature of a persistent bottleneck like some infrastructure. In that 
sense, just from the economics alone, I would say, therefore, it would 
be better to subject it ex post to competition policy instead of having a 
regulator and doing things before they happen. "422 

763 Professor Martin Cave, a distinguished regulatory economist and former Deputy 

Chair of the UK Competition Commission, has expressed a similar view: 

"I know it is very dangerous to say that you would eat your hat if 
anything happens, but I would be inclined to make that claim that I 
would eat my hat if the European Commission decided to include the 
content markets as susceptible to ex ante regulation to a greater 
degree than it is now ... content issues can be sorted out by competition 
policy. "423 

Risks of ex ante regulation 

764 Ex ante regulation is also only applied in limited circumstances, given the 

inherent risks associated which such intervention. 

765 As emphasised many years ago by Alfred Kahn- one of America 's most famous 

regulators - regulating well is hard.424 In particular, regulating well requires 

understanding the market, its dynamics and how it is likely to develop, as well as 

the firms which are active in it. Regulation frequently involves substituting the 

regulator's judgment on how the market works and how regulation will affect the 

market, for market forces. Given the extraordinarily dynamic nature of the 

electronic audio-visual services market- at this point in time and in the next few 

years - it will be particularly difficult, and indeed ill-advised, for the regulator, 

ICASA, to attempt to second-guess the market. Laffont and Tirole have pointed 

to the issues raised by asymmetric information in the context of regulatory price 

422 Unrevised transcript of evidence taken before The House of Lords Select Committee on 
Communications Inquiry on Media Convergence and its Public Policy Impact, Evidence Session 
No. 3, Tuesday 6 November 2012, p26 

423 Unrevised transcript of evidence taken before The House of Lords Select Committee on 
Communications Inquiry on Media Convergence and its Public Policy Impact, Evidence Session 
No. 3, Tuesday 6 November 2012, p38 

424 E Kahn, 1970, 1971 , The Economics of Regulation: Principles and Institutions, Volume 1, New 
York, John Wiley & Sons 
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determinations, which can lead to regulated prices being too low or too high.425 

Similar issues arise in relation to non-price decisions. For example, as Kahn 

once said: 

"If I knew what was the most efficient configuration of routes in the 
airline system, then I could continue to regulate. But since I can't tell 
you whether it 's going to be a Delta kind of operation or it's going to be 
more like the Eastern shuttle, which is just back and forth, or Southwest 
Airlines, which was just then back and forth between Houston and 
Dallas, it doesn't make sense to leave it to an ignorant person like me 
to tell airlines how they can best configure their routes. "426 

766 There are significant dangers involved in "getting it wrong" by applying ex ante 

regulation inappropriately. As the seminal article by Easterbrook explains in the 

context of antitrust regulation, the cost of type I errors (or false positives) is 

greater than the cost of type II errors (or false negatives) because erroneous 

condemnation of pro-competitive behaviour will result in permanent loss of the 

behaviour's benefits, while anticompetitive behaviour erroneously permitted will 

in time be corrected by the market.427 For th is reason , Easterbrook 

recommended that the law should err on the side of under-enforcement, an 

approach which has been followed in US antitrust practice. 

767 Given the extraordinarily dynamic nature of the electronic audio-visual services 

market, which is experiencing significant entry by multiple operators with varied 

business models, and where technologies and demand conditions are changing 

rapidly , there is a particular risk of type I errors and the imposition of inappropriate 

regulation . Moreover, in this context firms and consumers may respond to 

regulation in ways which the regulator may not anticipate, increasing the 

likelihood and amplifying the costs of regulatory errors. The paragraphs below 

explore the ways in which this may occur. 

425 Laffont and Tirole, 1993, A Theory of Incentives in Procurement and Regulation, Cambridge MA, 
MIT Press 

426 PBS, New River Media Interview with Alfred E. Kahn: http://www.pbs.org/fmc/interviews/kahn.htm 
427 Frank H. Easterbrook, "Limits of Antitrust," 63 Texas Law Review 1 (1984). 
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Ex ante regulation may create barriers to entry 

768 Ex ante regulation may itself create barriers to entry, inhibiting rather than 

facilitating competition. 

769 For example, the development of retail competition in the telecommunications 

and energy sectors in the UK was held back for some time by restrictions on 

competitive supplies to domestic users and the impact of tight retail price 

regu lation. When those restrictions were removed, retail competition developed 

rapidly. 

Ex ante regulation may generate inefficiencies. thereby increasing costs ultimately 

borne by consumers 

770 Another danger of ex ante regulation is that regulatory measures often restrict 

efficient production or distribution methods, for example by requiring activities to 

be undertaken in such a way that competitors can easily access or interconnect 

with them, but at greater overall industry cost. In telecommunications, for 

example, ex ante regulation requiring incumbent firms to provide access to their 

local loops requires additional costs to be incurred. Those costs will have to be 

recovered either from the access seeker or from the incumbent's customers. If 

regulation generates inefficiencies, this increases costs which ultimately have to 

be borne by consumers. For example, in the electronic audio-visual services 

market, ex ante regulation which aims to stimulate retail competition by requiring 

that the electronic audio-visual rights to a sports tournament be split between two 

or more retailers is likely to impose costs on consumers who want to view the 

entire tournament, since they will have to pay for services from multiple retailers. 

Threat of regulation may discourage investment, to the detriment of consumers 

771 Most investments have uncertain returns. When a firm invests in developing a 

new service or technology, it does not know in advance whether it will succeed, 

and hence what the return will be on the investment. When a new service or 

product which turns out to be highly successful is subjected to ex ante regulation, 

this caps the return that can be earned. The threat of such regulation lowers the 

expected return. If the threat of regulation to potentially successful innovations 
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reduces the expected return significantly, this will discourage investment and will 

disrupt innovative services and technological advances. As a consequence, 

consumers will lose the benefits of new services or products which they might 

otherwise have enjoyed. 

772 Mindful of the fact that ex ante regulation may heighten uncertainty about 

investment returns and therefore dull investment incentives for incumbents and 

entrants, regulators sometimes practice regulatory forbearance, declining to 

regulate services and products for a period of time, even when they are 

successful. For example, under its "fair bet principle", Ofcom has up until the 

present time declined to impose cost-plus regulation on wholesale access to BT's 

fibre broadband investments,428 even though consumer uptake of superfast 

broadband products has been at the upper end of forecasts , in order to allow BT 

to earn a reward on what was, at the start, a highly risky investment. In the same 

way, regulation of access to content which has recently been developed by an 

electronic audio-visual services retailer would be ill-advised, given the 

importance of allowing the retailer an adequate return on its risky investment and 

providing signals to other retailers that similar investments will attract suitable 

rewards without regulatory intervention. 

Ex-ante regulation should not be an attempt to compensate for policy and 

regulatory failings 

773 As outlined in Part 0 , one of the differentiators between SA and a number of 

other sub-Saharan African countries in which MultiChoice competes against 

large regional Pay TV services (in addition to OTT services), is that in the rest of 

Africa the OTT platform has proved important in facilitating not only FTA TV 

growth, but also the rapid growth of Pay TV broadcasters offering affordable 

packages to households (which in any event have to invest in a STB for even the 

FTA service). In SA, the delays in OTT have meant that to date this option has 

428 While virtual unbundled local access services are subject to regulatory controls, this consists of a 
retail minus regulation to prevent discrimination against competing retailers and does not restrict 
the overall level of prices. Wholesale Local Access Market Review, Ofcom, Volume 1, 2017, paras 
1.21, 4.25; Volume 2, paras 2.4, 2. 15, 2.91 
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not been available for local broadcasters - either existing broadcasters or 

entrants -to build scale. 

77 4 Furthermore, there have been delays in ICASA's licensing processes, which a 

number of the respondents to the Questionnaire referred to as contributing to 

their fai lure to successfully launch a Pay TV service. For example, the two 

rounds of licensing Pay TV broadcasters each took a number of years to 

complete. Furthermore, ICASA has yet to licence the spectrum on the third OTT 

multiplex, which would allow broadcasters (other than the SABC, e. tv and M-Net) 

to launch a multi-channel OTT platform. 

775 A further concern is that in the second round of licensing Pay TV services, ICASA 

expressed doubts about the business plans and viability of the applicants, 

including the two to whom it eventually issued licences (namely Siyaya and 

Close-TV). It is questionable whether ICASA ought to have issued those two 

licences. One of those licensees, Siyaya, is now lobbying ICASA for regulatory 

intervention to assist it to survive in a competitive market, when the source of its 

failure is not barriers to entry/market failure. 

776 In order to increase the number of entrants and their prospects of success, an 

appropriate solution would be for ICASA to facilitate the rapid migration to OTT, 

minimise delays in the licensing processes, and refrain from licensing applicants 

which are probably destined to fail (in that they are inadequately resourced and 

are unlikely to constitute efficient entrants). 

777 It would be neither appropriate nor permissible for ICASA to compensate for 

these delays and regulatory shortcomings by imposing unwarranted conditions 

on market operators. 

EACH OF ICASA'S CONTEMPLATED CONDITIONS IS NOT WARRANTED AND 

IS LIKELY TO PRODUCE ADVERSE CONSEQUENCES 

778 Notwithstanding the fact that ICASA has not met the requirements in s67 of the 

ECA which would permit it to contemplate the imposition of any conditions, that 

the electronic audio-visual services market does not fall within the limited 

rationale for ex ante regulation, and the risks associated with ex ante regulation , 
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MultiChoice will take the precaution of making some preliminary comments on 

each of the conditions contemplated by ICASA. 

Splitting of rights and unbundling rights by distribution technology 

No basis for such condition 

779 While these sorts of remedies might have been applied from time to time in other 

jurisdictions, they are most definitely not warranted in SA for reasons dealt with 

in Part D of MultiChoice's representations, where it was demonstrated that 

ICASA has not met the requirement of finding that competition is ineffective in 

either the retail electronic audio-visual services market or in the wholesale 

market for the acquisition of electronic audio-visual content. 

780 There is simply no basis for a condition which has the effect of requiring that the 

rights to electronic audio-visual content must be split into different packages so 

that no single buyer acquires the rights to all the content nor on every platform. 

781 As demonstrated in these representations, there has been an explosion of 

varied, quality content, both internationally and within SA and the rest of Africa. 

There is therefore no content for which there is a need to share the rights 

between two or more electronic audio-visual service providers. 

782 Furthermore, rights owners have strong incentives to draw in more bidders and 

increase competition for the sale of their rights in order to maximise the value of 

their rights. The dynamic changes within the electronic audio-visual services 

market, with traditional broadcasters now having to compete with OTT services 

for the acquisition of content, also means that rights owners have even more 

options on how to sell their rights and are perfectly able to determine how best 

to do so. For example, certain rights owners are already selling their rights for 

OTT distribution separately from the rights for distribution on other platforms, 

without any regulatory requirement to do so. 

783 As explained below, regulation which requires rights owners to split their rights 

between two or more buyers, or unbundle the rights in some other way, will 

interfere with the rights owners' ability to sell their rights exclusively. Any 
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interference with a rights owner's discretion as to how to sel l its rights will risk 

reducing the amounts that the rights owner can earn since the value of the rights 

wi ll be diluted for retailers who acquire the rights on a non-exclusive basis, with 

consequent risks for the amount of and the quality of content which will be 

produced and available for viewing by consumers. 

General adverse consequences likely to flow from such condition 

784 Any such condition will interfere with the sale and acquisition of those rights on 

an exclusive basis. 

785 As explained in Part D, the exclusive sale and acquisition of sports rights and 

other electronic audio-visual content rights is a common feature of the electronic 

audio-visual services market internationally. Depending on the circumstances, 

exclusivity can permit the creators of electronic audio-visual content (including 

sports federations) to extract greater value for their rights, and they are best 

placed to decide whether and how to do so. Exclusivity is also fundamental to 

the way in which retailers differentiate themselves and compete with one 

another; and it benefits consumers by providing them with greater choice and 

quality content. All of this has been recognised and accepted by competition 

authorities and regulators around the world as desirable and compliant with 

competition law. Moreover, given current and future dynamics within the 

electronic audio-visual services market, exclusivity remains important- indeed 

it is at the heart of these dynamics. 

786 Any interference or restrictions imposed on the exclusive sale and acquisition of 

electronic audio-visual content rights is likely to have numerous adverse 

consequences: 

786.1 It may reduce the value of the rights to retailers seeking to acquire 

those rights. 

786.2 This is likely to reduce the amount retailers are willing to pay for the 

rights. Furthermore, if a retailer does not acquire the rights on an 

exclusive basis, the retailer will have reduced incentives to make 
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further investments in those rights and to market and promote the 

content, since other retailers can then free-ride. 

786.3 As a result, rights owners (creators of electronic audio-visual content 

and sports federations - the latter in particular rely heavily on revenue 

generated from the sale of their electronic audio-visual rights) are likely 

to receive less revenue from the sale of their rights. They will also suffer 

from the retailer being disincentivised to invest in and to market and 

promote the content, resulting in the increased value in the content 

which would have occurred with such investment, marketing and 

promotion not materialising. 

786.4 

786.5 

Reduction in revenues received by rights owners will dampen dynamic 

innovation in the creation of content, resulting in less content being 

available for acquisition and poorer quality content. 

Ultimately, if regulatory requirements to split rights or unbundle rights 

by platform are binding on a rights seller (i.e. if the regulation restricts 

the rights seller from selling the rights in a way which would maximise 

the rights seller's revenues), consumers are likely to suffer, with less 

innovation, less choice of content and poorer quality of content. 

787 These adverse consequences are likely to apply equally to the creators of sport 

and non-sport electronic aud io-visual content. · However, it may be useful to 

elaborate on the implications of restricting exclusivity with reference to the sale 

of sports rights, so as to give ICASA a clearer sense of the adverse 

consequences of such a condition. 

788 Unlike in other jurisdictions, sports federations in SA receive little or no funding 

from government. Their revenue from ticket sales and merchandise is also small. 

Their primary source of revenue is from the sale of their sports rights and 

sponsorship revenue (which is linked to the sale of sports rights). 
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789 If ICASA were to seek to impose any condition which would interfere with the 

sale of sports rights on an exclusive basis, this risks significantly reducing the 

revenue which a sports federation will receive from the sale of those rights. This 

will directly reduce the investment a sports federation is able to make in the 

grassroots development of the sport, the payment of players and coaches and 

thus the retention and attraction of quality players and coaches, the development 

and hosting of competitions, and the development and acquisition of sports 

facilities. The reduction in the investment in a sport will have adverse 

consequences for that sport and undermine consumers' enjoyment of that sport. 

Other potential adverse consequences from splitting of rights and no single buyer 

condition 

790 The splitting of rights, together with a requirement that there be more than one 

buyer of the rights, has potential adverse consequences for consumers beyond 

the general adverse effects described above. Since adverse effects for 

consumers will ultimately adversely affect rights owners, rights owners should be 

left to judge whether or not the splitting of the rights would be in their best 

interests. 

791 In the following paragraphs, reference will mainly be made to sports content, but 

the general principles are more broadly applicable, since rights splitting and no 

single buyer rules could be applied to content other than sports (e.g. requiring 

that no single buyer acquires the rights to all of the output of a certain movie 

studio). 

792 Matches in the same series are, to a degree, complementary products: for 

consumers, interest in and demand for the matches is likely to be greater when 

all "televised" matches can be watched. Sports fans want to watch .91! the 

matches in which their teams play. Series exclusivity occurs when a buyer 

acquires the rights to all matches in a series. If rights are split and cannot be 

acquired by a single buyer, consumers who want to watch all the matches in a 

series (i.e. a league or tournament) may be forced to contract with more than one 

retailer. For example, in the UK, when the live EPL rights were first split into 

separate packages with a no single buyer rule and Setanta secured two of those 
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packages, many fans complained that they had to buy from more than one 

retailer to obtain all televised matches (since Setanta retailed its channel directly 

over the BSkyB platform rather than wholesaling it).429 This is inconvenient and 

likely to be more expensive for consumers, who must then deal with multiple 

providers, and is likely to result in further disadvantages. 

793 Fans who want access to all "televised" matches may find themselves paying 

more in total than if the rights were not split. When the live EPL rights were first 

divided between BSkyB and Setanta, BSkyB's prices for its channels showing 

EPL matches increased and Setanta charged around £10 per month for its sports 

package. Although it is impossible to know the counterfactual - i.e. what would 

have happened to BSkyB's prices if it had been able to retain all of the rights - it 

seems unlikely that BSkyB's prices would have been as high as the combined 

prices of BSkyB and Setanta. This experience strongly suggests that the 

regulatory intervention resulted in those consumers who wanted to watch all 

televised matches paying more overall. 

Other potential adverse consequences from unbundling of rights by distribution 

technology 

794 Like rights splitting, the unbundling of rights can have additional adverse 

consequences. Again, it is best that the decision of whether and how to unbundle 

be left to rights owners. 

795 The unbundling of rights by distribution technology allows buyers to acquire 

rights to all matches in a series, but removes match exclusivity, as the same 

match may be simulcast on various distribution technologies. 

429 Today the EPL rights are split between BSkyB and BT. The Guardian, 10 February 2015, Sky 
and BT retain Premier L:eague TV rights for record £5.14bn: 
https://www. theg uardian. com/football/2015/feb/1 0/prem ier -league-tv-rig hts-sky-bt. Although 
BSkyB's sports channels containing live EPL matches are available directly from BT alongside its 
superfast broadband service, BSkyB's subscribers must take out an additional subscription with 
BT if they wish to obtain BT's sports channels. BT, Sky Sports Main Event on BT TV: 
http://bt.custhelp. com/app/answers/detai l/a id/14138/-/sky-sports-main-event-on-bt-tv Thus, 
many fans must contract with two retailers to receive all "televised" matches 
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796 Unbundling OTT and mobile rights from, for example, DTH rights, would risk 

unintended consequences if imposed by way of ex ante regulation, rather than 

as a consequence of the commercial decisions of the rights owner. 

796.1 For example, a DTH broadcaster may wish to develop OTT and mobile 

services alongside its DTH offering- as BSkyB has done in the UK and 

as MultiChoice is doing in SA today- both to offer additional (catch up, 

non-linear and/or mobile) services to customers using DTH for linear 

TV, and also to reach additional customers who cannot or do not want 

to subscribe to its DTH offering. Restricting a DTH broadcaster to 

offering services via DTH alone would harm not only the DTH 

broadcaster and therefore competition, but also its subscribers, who 

would be limited in the overall services they could enjoy from their 

subscriptions. It may also harm the rights owner, since restricting a 

retailer from acquiring the rights for all platforms restricts the retailer 

from providing greater value to its customers - thus diminishing the 

value of the rights to the retailer, and therefore the price paid to the 

rights owner. 

796.2 

796.3 

Furthermore, OTT players may bid for and acquire the rights to all 

technologies and exploit only the OTT rights. To restrict a traditional 

broadcaster's ability to bid for all rights while allowing OTT players to 

do so would be a short-sighted, disproportionate and singularly 

counter-productive remedy for any competition concern. 

Finally, a requirement that sports federations unbundle OTT rights is 

not guaranteed to result in an independent OTT service player 

acquiring those rights. Instead, the sports federation may exploit the 

OTT rights itself. In that event, requiring the unbundling of the OTT 

rights would not benefit any independent OTT service, and may simply 

reduce the options of the sports federation: it would be precluded from 

selling its rights across all distribution technologies exclusively to one 

buyer, which may be more efficient and revenue enhancing for the 

federation. 
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797 As outlined in Part B, rights owners are already experimenting with various 

combinations of rights packaging for sale to electronic audio-visual service 

providers, including platform unbundling to allow for separate sale of certain 

rights via OTT streaming. For instance, in the US some sports federations have 

sold OTT streaming rights for some matches to OTT players, separately from 

trad itional FTA TV and Pay TV rights. This experimentation is being done with 

careful consideration of the commercial consequences for the welfare of the 

rights owner itself (i.e. the sports federation) , who is best placed to determine its 

interests. For example, the US sports federations are currently choosing to 

unbundle rights (which interferes with match exclusivity) rather than split rights 

(which would interfere with series exclusivity) . 

798 As a consequence, there is little need to impose regulations forcing an outcome 

which could arise commercially in any event. And if that outcome does not arise, 

this wil l be because the rights owner has decided, for commercial reasons, that 

such outcome is not in its interests. 

Shortening duration of exclusive contracts 

No basis for such condition 

799 There is no basis for a condition which would shorten the duration of exclusive 

contracts for the sale and acquisition of sports and other content rights. For the 

reasons set out below, multi-year exclusive agreements have long been 

accepted by competition and regulatory authorities as desirable and compliant 

with competition law. 

800 In any event, in the current and future dynamics of the electronic audio-visual 

services market, rights owners are best placed to assess the benefits which may 

flow from a slightly longer contract compared to a shorter contract. For example, 

a rights owner may be loath to commit to a longer contract given the state of flux 

in the market, the emergence of alternative competitors for the content and 

platforms for distribution, and the rights owner's own direct-to-consumer option . 
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Sports rights 

801 Sport rights are typically sold for multi-year periods. There are a number of strong 

economic justifications for this practice. 

801.1 First, rights negotiations are usually protracted and have high 

transaction costs. It is completely undesirable to renegotiate rights on 

a yearly basis for relatively complex transactions. 

801.2 Second, longer contracts give sports federations greater certa inty of 

their revenue over a number of years. This allows them to properly 

plan and budget for their commitments and activities, including 

development programmes. 

801 .3 

801.4 

Third , lengthier contracts tend to provide greater incentives to 

electronic audio-visual retailers which have bought the rights to invest 

in the marketing and promotion of the sport, since they then have an 

opportunity to recover those investments - from their perspective the 

longer the contract the greater the incentive. Since the marketing and 

promotion of the content may have long-lasting effects in raising 

awareness of the content and building the branding of the sport, the 

possibility that the sports rights may be awarded to another buyer in a 

short period of time would weaken the buyer's incentive to invest in 

marketing and promotion. This is important to the sports federations, 

since they benefit from such investment, in that it increases the value 

of their rights. 

Fourth, where an electronic audio-visual retailer is also involved in the 

actual production of the audio-visual content, they may be required to 

invest in filming and other production equipment, the creation of audio

visual feed , employment and training of staff (e.g. camera crew and 

commentators), all of which may be specific to the rights in question . 

Those investments may not be recoverable and may therefore be 

"sunk" once made. Accordingly, the reta iler needs a sufficient period 

in order to amortise this upfront investment, and will be more inclined 
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to enhance production quality if it has a proper opportunity to enjoy a 

return on its investment. 

The provision of certainty to the buyer of sports rights is of particular 

importance in the early years of the development of a sports league 

(e.g. a local African footba ll league)- when ri sks need to be taken with 

large investments by both the sports federation and the retai ler in order 

to develop and build the popularity of the sport. 

802 Long periods are common round the world, reflecting the benefits derived by both 

the sports federations and reta ilers from the stability of long-term exclusive 

arrangements. For example: 

802. 1 In Canada, in 2013 the National Hockey League (NHL) signed an 

agreement for the sale of exclusive rights to Sportsnet for a period of 

12 years430 and Canadian Interuniversity Sport (CIS) , the governing 

body of university sport in Canada, has a six year agreement with 

Sportsnet for seasons 2013-2014 to 2018-2019.431 

802.2 In the US, NBC has the American rights to the NHL for ten years up to 

2021 432 and ESPN has an eight year deal for Major League Baseball 

matches and a 12 year deal for college (American) football playoffs.433 

430 USA Today, 26 November 2013, NHL lands $5.2 billion for Canada TV rights: 
http://www. usatoday. com/story/sports/n h 1/201 3/11/26/n hi-tv-canada-rig hts-rogers-sportsnet-
tsn/3 7 46859/ 

431 Sportsnet, 8 May 2013, Sportsnet Announces Six-Year Deal with CIS, Including Vanier Cup: 
http://www.sportsnet.ca/sportsnet-announces-six-year-deal-with-cis-includinq-vanier-cup/ 

432 Sportsnet, 8 May 2013, Sportsnet Announces Six-Year Deal with CIS, Including Vanier Cup: 
https://www. nyti mes.com/20 15/03/05/sports/hockey/world-cu p-rig hts-awarded. html 

433 The New York Times, 7 May 2014, NBC Extends Olympic Deal Into Unknown 
http://www. n yti mes. com/20 14/0 5/08/sports/olym pics/n bc-extends-olym pic-tv-dea 1-th rough-
2032.html 
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In Africa, StarTimes acquired exclusive Pay TV and FTA TV rights to 

the Ghana Premier League for 10 years from 2017,434 and Fox Sports 

Africa has recently concluded a 10 year deal for West African Football 

Union (WAFU) Football.43s 

Other acquired content 

803 The first three reasons given for multi-year contracts for the sale and acquisition 

of sports rights also apply to other electronic audio-visual content. 

803. 1 For instance, studio deals are also complex and require negotiations 

around the future output of the studio, the performance of which is 

unknown at the point of negotiation. 

803.2 

803.3 

Securing a future revenue stream against planned output is also 

essential for a studio to plan such output and secure the cash flow to 

reduce the risks it faces over the performance of such output. 

To the extent that a multi-year contract also incentivises the promotion 

and marketing of the content acquired by the electronic audio-visual 

retailer, that also provides benefits to the studio, since this increases 

the value of the rights of the content sold in other windows (or second 

runs in the case of series). 

804 The same reasoning applies in the case of third-party channel agreements, 

where the channel provider seeks the security of a revenue stream to fund future 

content production and aggregation, as well as the benefits from the promotional 

efforts of electronic audio-visual retailers. 

434 Ghana Football Association, 23 November 2016, StarTimes acquire Ghana Premier League Media 
Rights: http://www.ghanafa.org/news/full news/6/11851 

435 Fox Sports, 9 December 2012, Fox partners with WAFU: 
http://www.foxsportsafrica.com/news/fox-partners-with-wafu 

402 



NON-CONFIDENTIAL 

805 Finally, it is relevant to note that an electronic audio-visual retailer tends to retain 

copyright over any content which it commissions (rather than acquires), unless 

otherwise agreed with the producer. This is because in a commissioning model, 

the electronic audio-visual retailer lays out the capita l for production and hence 

bears all the risks in relation to the potential success of that content. 

Wholesale must offer obligation 

Wholesale must offer (WMO) obligation is not warranted 

806 As demonstrated in Part C of these representations, there is no basis for ICASA 

finding a distinct relevant market for wholesale channel supply. The relevant 

market is the market for the acquisition of electronic audio-visual content. 

807 In Part D of these representations, MultiChoice demonstrated that within that 

market, competition is far from ineffective. 

808 For these reasons, there is no basis upon which ICASA may contemplate a WMO 

obligation. 

WMO obligation interferes with exclusivity in retailing 

809 As discussed above, exclusivity over sports and other content is a common 

feature of electronic audio-visual markets throughout the world . When content 

rights are acquired exclusively and the buyer uses those rights to produce a 

channel (or channels), this channel may then be offered to consumers 

exclusively as part of the channel producer's own retail service or wholesaled to 

other retailers so that they may include it in their retail offerings. 

810 A WMO obligation requires a channel producer to wholesale a channel (or a 

number of channels) to other retailers. The obligation restricts exclusivity by 

requiring distribution at the retail level to be non-exclusive. This prevents the 

channel producer from differentiating its retail offering from those of its 

competitors, limiting this important aspect of competition. As explained below, 

this reduces the value the channel producer places on the content included in a 

channel. At the same time, it undermines the incentives of beneficiaries of the 

WMO obligation themselves to bid for or create the content. This may negatively 
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impact on revenue rights owners/content providers can earn and the quality of 

the content they will produce. 

Likely adverse consequences of WMO obligations 

811 A WMO obligation is likely to result in the channel producer placing a lower value 

on the content rights within the channel, than in the absence of the WMO 

obligation. As a result, the channel producer is likely to bid less for the rights. At 

the same time, by enabling other retailers to obtain content to show to their 

subscribers without bidding for the content and obtaining the relevant rights for 

themselves, a WMO obligation is likely to undermine competition for the rights. 

As the beneficiaries of a WMO obligation imposed on one bidder, rival retailers 

have little incentive to bid for the rights and, indeed, may prefer to see these 

remain in the hands of the regulated bidder so that they can then obtain them on 

regulated terms. 

812 As the UK Competition Commission commented when stating its intention not to 

consider a WMO remedy (were such remedy to be required) in its Movies on Pay 

TV Market Investigation: 

"We have significant concerns that a WMO remedy, certainly one of 
unlimited duration, would be likely to extinguish any potential rivalry 
between pay-TV operators in bidding for FSPTW movie rights and 
dilute, if not eradicate, incentives to innovate. Sky's pay-TV rivals 
would have little incentive to bid against Sky for FSPTW movie rights 
as they would be the ultimate beneficiaries of these rights under the 
terms of the WMO remedy. "436 

813 This raises the prospect of a number of likely adverse consequences. 

814 First, the revenues achieved by rights owners for the sale of their rights are likely 

to be greatly reduced. This will reduce their incentive to invest in innovative, 

quality content. The quantity and quality of the content being produced can be 

expected to decline markedly. This will be detrimental to consumers. It also 

explains why sports federations tend to dislike WMO obligations. During Ofcom's 

Pay TV investigation which culminated in the WMO obligation on BSkyB UK in 

436 UK CC, Movies on Pay TV Market Investigation , Notice of Possible Remedies under Rule 11 of the 
Competition Commission Rules of Procedure, 19 August 2011 , para 41 
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2010, several sports federations submitted to Ofcom that the proposed WMO 

remedy would reduce their revenues and undermine their abil ity to finance high 

quality sporting events. What is more, notwithstanding Ofcom's claim that its 

decision preserved the interests of rights owners, the EPL was sufficiently 

concerned to join BSkyB's appeal against Ofcom's decision (and a number of 

other sports federations also intervened in the appeal).437 Since the interests of 

sports federations are aligned with the interests of consumers insofar as both are 

interested in high quality sports events, ICASA should give special attention in 

this Inquiry to the submissions of sports federations on the question of any 

possible conditions. 

815 Second, with competing retailers having little incentive to bid for rights 

themselves, there is little prospect of competition for rights between those 

retailers in the future. To the extent that ICASA may be concerned about a lack 

of competition for rights and a high proportion of rights remaining in the hands of 

one buyer, a WMO obligation is likely to perpetuate that situation over the longer 

term. 

816 In addition, WMO obligations are likely to reduce the incentive for the buyer of 

the rights to invest in the quality and marketing of the content is produced for 

them, knowing that this will benefit other retailers. This was acknowledged by the 

French competition authority when it decl ined to impose a WMO obligation on 

Groupe Canal Plus in relation to its sports channels. The authority stated: "[T]he 

ability to leverage the exclusivity of a channel represents for GCP, just like it does 

for independent channel providers, an important incentive to invest in quality 

content. "438 

437 Competition Appeal Tribunal: www.catribunal.org .uk/238-6549/1158-8-3-1 0-British-Sky
Broadcasting-Limited.html 

438 Autorite de Ia Concurrence, Decision no 12-DCC-100 du 23 juillet 2012 relative a Ia prise de 
controle exclusif de TPS et CanaiSatellite par Vivendi et Groupe Canal Plus, para 700 
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Access to technical platform services 

No basis for requiring access to technical platform services 

817 ICASA's attempt, in the Discussion Document, to consider the relevant market 

for "technical services" is completely lacking in any application of the principles 

of market definition. It accordingly cannot pass scrutiny. 

818 In Part C of these representations, MultiChoice has demonstrated that the 

relevant market would be technical services on all distribution technologies. 

819 Furthermore, in the Discussion Document, ICASA does not even consider 

whether competition is ineffective within that market. ICASA is therefore 

precluded from contemplating the imposition of any conditions in relation to that 

market. 

820 In any event, and as demonstrated in Part D of these representations, electronic 

audio-visual retailers are able to set up their own digital satellite DTH platform 

(as many have done throughout Africa including SA), OTT platform or provide 

their OTI services over mobile or fixed broadband. Barriers to entry are low, as 

is evident by the number of competing retailers on these various platforms in SA 

and the rest of Africa. 

821 Alternatively, if ICASA is simply trying to use platform access to provide 

assistance to poorly resourced and inefficient entrants by giving them easy 

access to an existing subscriber base, this too cannot pass muster under the 

ECA. Regulations need to be based on a market failure, not firm failure. 

Likely adverse consequences of regulated access to technical services 

822 First, regulating access to an existing distribution platform will undermine 

entrants' incentives to make their own investments, creating the likelihood that 

they will choose to rely on the existing distribution infrastructure rather than 

competing on a stand-alone basis. 
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823 Second, platform access regulation undermines the investment incentives of the 

owner of the regulated platform. When platform investments improve the 

availability and/or quality of competitors' retail offerings, the regulated platform 

owner is likely to make a lower return on its investments, undermining its 

incentives to make such investments - resulting in little or no improvements to 

its platform, to the detriment of consumers. 

824 This position is neatly summarised by the EC Guidelines on this point: 

"The existence of such an obligation [to supply] - even for a fair 
remuneration - may undermine undertakings' incentives to invest and 
innovate and, thereby, possibly harm consumers. The knowledge that they 
may have a duty to supply against their will may lead dominant 
undertakings - or undertakings who anticipate that they may become 
dominant- not to invest, or to invest less, in the activity in question. Also, 
competitors may be tempted to free ride on investments made by the dominant 
undertaking instead of investing themselves. Neither of these consequences 
would, in the long run, be in the interest of consumers. "439 

STB interoperability 

-STB interoperability not warranted 

825 ICASA, in its Discussion Document made no attempt to-

825.1 identify a distinct market for STBs; and 

825.2 consider whether competition is ineffective within such distinct market. 

On this basis alone, it is impermissible for ICASA to contemplate STB 

interoperability. 

826 In any event, and as indicated in Part D of these representations, barriers to 

establishing a new platform (whether DTH, OTT or OTT) and switching costs 

between platforms are low. Many such platforms exist in SA and the rest of 

Africa, and STB interoperability has not been needed for those platforms to 

develop. 

439 Guidance on the Commission's enforcement priorities in applying Article 82 of the EC Treaty to 
abusive exclusionary conduct by dominant undertakings, 2009/C 45/02, OJ EU C 4 5/7, para 75 
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827 Furthermore, today, and increasingly in the future, STBs will not be necessary in 

order for consumers to be able to access electronic audio-visual services. New 

innovations from OTT services are enabling consumers to download various 

Apps, and to thereby view electronic audio-visual content from multiple sources 

on multiple devices. 

828 Finally, any such exercise which required STB interoperability in relation to only 

one platform or distribution technology will impose considerable costs and restrict 

the commercial agility of electronic audio-visual service providers which operate 

primarily on this platform or technology relative to competitors which use other 

platforms or technologies. It is precisely this sort of unintended consequence of 

interference in competition between platforms/technologies which regulators 

should seek to avoid. 

Likely adverse consequences of STB interoperability requirement 

829 The adverse consequences of a STB interoperability requirement are likely to be 

numerous and will specifically disadvantage electronic audio-visual service 

providers which utilise the platform or technology for which STB interoperability 

is required, whilst not imposing these costs on providers on other platforms or 

technologies. This would be extremely undesirable, since regulation would then 

interfere with platform or technology competition. 

830 First, if the interoperable STB design is to be the result of co-ordination by the 

industry, this is a very complex exercise, will be difficult to achieve (which ICASA 

itself recognises440), and is likely to result in significant delays and compromises 

before new interoperable STBs can be manufactured and distributed. 

831 Second, producing STBs which are interoperable will inevitably increase the 

costs of STBs. 

440 Discussion Document, p91 
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832 Third, historically Pay TV broadcasters have often subsidised their STBs as a 

means of encouraging subscription to their services, in the hope that they wi ll 

recoup the subsidisation costs over the course of the subscriber's subscription. 

Mandating STB interoperability is likely to discourage broadcasters from 

subsidising their STBs, with a concomitant increase in costs for consumers. 

833 Fourth, STB interoperability is likely to stifle competition and innovation in STB 

design and functionality, to the disadvantage of consumers. Competition in the 

electronic audio-visual services market extends beyond content, and includes 

retailers being able to differentiate their offerings in terms of the convenience and 

functionality of their STBs. Differentiation is achieved through choices in terms 

of conditional access systems, modulation standards, compression standards, 

operating systems/middleware, electronic programme guides, recording options 

(including storage space and special end-user applications) which each retailer 

uses to generate a unique customer experience. This differentiation takes place 

continuously in efforts to deliver improved experiences for consumers. 

834 If STB interoperability is required , there is a risk that STB technology will ossify, 

since new STBs would likely need to be approved by the industry, restricting the 

ability of any single player unilaterally to deploy a STB with enhanced 

functionality. For example, the design of new STBs which integrate DTH and 

OTT functionality, or which include "catch-up" capability, recording capabilities or 

enhancements to EPG, may be held back. The scope for competitors to 

differentiate themselves by offering new technological developments in their 

STBs may, in particular, be inhibited. 

835 Incentives to invest in the development and roll out of STBs with innovative 

technology are also likely to be reduced, because interoperability will mean that 

rivals will share (i.e. "freeride" on) any investments (since subscribers will be able 

to continue to use the STB after switching to services of rivals) . 

836 Finally, if STB interoperability is mandated and all subscription retailers have to 

use the same conditional access system, there is a risk that some of those 

retailers will not adequately maintain the security of the conditional access 

system, increasing the risk of piracy. If the security of the conditional access 
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system is breached, then the entire conditional access system and all STBs and 

smart cards of all subscription retailers would have to be replaced. The costs of 

doing so would be extraordinary. 

CONCLUSION 

837 ICASA has approached this Inquiry with a very narrow understanding of the 

dynamics within the electronic audio-visual services sector. MultiChoice is not 

alone in this view: for example, Telkom also raised the concern that these 

restrictions "could lead to an impression that the Authority has already delineated 

and defined the relevant market and market segments".441 This has contributed 

to ICASA seeking to impose conditions which have been imposed by competition 

authorities and regulators on traditional Pay TV broadcasters in other 

jurisdictions (and even then, not even by way of ex ante regulation, but often in 

the course of merger proceedings or prohibited practices proceedings) - where 

the characteristics of the relevant markets at the time of the imposition of those 

conditions was completely different to those pertaining to SA at this point in time 

and in the foreseeable future. 

838 ICASA's attempt to define and determine the relevant markets will not pass 

scrutiny. Nor has ICASA demonstrated that there is ineffective competition in 

any of the relevant markets. It is thus impermissible for ICASA to contemplate 

the imposition of any conditions. 

839 Even if ICASA had met the legal requirements which would permit it to impose 

conditions (which is denied), the dynamic nature of the electronic audio-visual 

services market in SA is such that ex ante regulation of this market would be 

completely inappropriate. 

840 Prior to contemplating the imposition of any condition, ICASA would be required 

to prepare a detailed and robust regulatory impact assessment comparing the 

condition against the likely counterfactual in terms of costs and benefits. An 

impact assessment is standard practice by communications regulators in other 

jurisdictions (e.g. Ofcom) prior to the imposition of any form of regulation. This 

441 Telkom letter, 22 July 2016, para 2 
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would include assessing how competition is likely to develop with and without the 

remedy, and the costs of the remedy, including risks to innovation and 

investment. 

841 MultiChoice submits that the following adverse consequences (i.e. "costs") are 

likely to flow from these conditions. They are likely to -

841.1 

841.2 

841 .3 

841.4 

841.5 

841.6 

841.7 

841.8 

devalue content rights, with adverse consequences for rights owners, 

namely sports federations and content providers (and hence SA's local 

content industry); 

lessen rights owners' incentives to provide innovative and quality 

content; 

lessen the revenue streams for sports federations in SA, with dire 

consequences for those federations and the sporting codes; 

disincentivise electronic audio-visual service providers from acquiring 

quality content and marketing that content as a means of differentiating 

themselves from their competitors; 

lessen the incentives of electronic audio-visual service providers to 

invest in and improve their distribution infrastructure, including STBs; 

lessen competition at the retail level between electronic audio-visual 

service providers; 

lessen competition at the wholesale upstream level as regards the 

acquisition of electronic audio-visual content; and 

lessen competition at the wholesale upstream level as regards 

distribution technologies. 

842 F~om the perspective of consumers, the following adverse consequences are 

likely to flow from these conditions -

842.1 less competition in the retail electronic audio-visual services market 

and increased costs for consumers; 
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less innovative and quality audio-visual content; and 

less innovative and lower quality distribution technologies and devices 

(e.g. STBs), and possibly greater costs for accessing those 

technologies and devices. 

843 The parties likely to benefit most from the imposition of any of these conditions 

on traditional Pay TV licensees in SA will be the global OTT services and large 

domestic telcos. ICASA's proposed conditions will thus adversely affect the 

ability of a traditional Pay TV company such as MultiChoice to compete against 

global giants such as Netflix and Amazon. In so doing, ICASA will disadvantage 

a South African company which makes a significant contribution to national 

revenue, employment opportunities, empowerment, training and skills 

development and the local content production industry in this country. ICASA 

will advantage global OTT services, most of which companies have no office in 

SA, pay no taxes in this country and therefore make no contribution towards 

national revenue, do not advance empowerment, and make no contribution to 

employment opportunities or to training and skills development, nor to the local 

content production industry in SA. Furthermore, these global companies are not 

licensed and the provision of their services are completely unregulated in SA. 

844 To the extent that ICASA's proposed conditions are an attempt to sponsor entry 

by poorly resourced and inefficient Pay TV entrants, this endeavour by ICASA is 

completely misguided and impermissible, since conditions may only be imposed 

to address market failure, not firm failure. Furthermore, this attempt may be 

futile, since these entrants are unlikely to succeed in such a competitive market, 

where they are competing not just against existing Pay TV and FTA broadcasting 

services, but also global and regional OTT services, and large, well-resourced 

domestic telcos. 

845 Finally, the imposition by ICASA of any of these conditions will be in breach of 

the legal requirements binding on ICASA, which requirements are dealt with in 

greater detail in Part F of these representations. 
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GREATER DETAIL OF MULTICHOICE'S ECONOMIC CONTRIBUTION TO AND 

CORPORATE SOCIAL INVESTMENT IN SA, COMPARED WITH GLOBAL OTT 

SERVICES, IS CONTAINED IN APPENDIX 6 TO THESE REPRESENTATIONS. 

Q25: Kindly comment on each of the remedies discussed above and indicate 

their possible applicabil ity in the South African context. 

Q26: Is the above proposal [i.e. an obligation on a dominant provider to open 

their distribution infras tructure to other subscription televis ion broadcasting 

providers] feasible in the South African market context? 

Q27: Kindly comment on competit ion implications of set-top-box 

interoperability. 

846 PartE has explained that the contemplation of any remedies is impermissible, 

since ICASA has failed to demonstrate that there is ineffective competition in 

any of the relevant markets. None of these remedies are necessary, nor are 

they appropriate in the context of the extraord inarily dynamic electronic audio

visual services market in SA. Furthermore, each condition is likely to have 

adverse consequences. 

Q28: What other conditions could be imposed on any licensee having 

s ignificant market power to remedy market failure in the relevant markets? 

847 ICASA has failed to demonstrate that there is ineffective competition in any of 

the relevant markets. It is therefore impermissible for ICASA to contemplate 

the imposition of any conditions. 
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PART F: LEGAL CONSIDERATIONS 

Introduction 

848 In Part A of these representations MultiChoice highlighted the legal framework 

which governs this Inqu iry, which framework has informed MultiChoice's 

representations. 

849 In this Part F MultiChoice -

849.1 outlines the legal requirements which govern the manner in which 

ICASA must conduct the Inquiry; 

849.2 comments on ICASA's conduct in this Inquiry to date; and 

849.3 deals with the requirement that ICASA publishes a draft Findings 

Document and invites public consultation thereon. 

Legal requirements governing the conduct of the Inquiry 

850 ICASA has described the Inquiry as an inquiry in terms of s4B of the ICASA Act, 

and has stated that "[B]ased on the findings set out in the Findings Document, 

the Authority may prescribe regulations in terms of s67(4) of the [EGA]. "442 As 

such, the Inquiry is subject to the relevant provisions in the ICASA Act and the 

ECA. 

851 As an exercise of public power, ICASA's conduct of the Inquiry is also subject to 

the relevant provisions in the Constitution and PAJA. 

852 The key legal requirements are-

852.1 the requirements of independence and impartiality; 

852.2 the legality standard under the Constitution; 

852.3 the administrative justice standards under the Constitution and PAJA; 

442 Initial Gazette, para 1.4.4. 1 
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852.4 the procedural requirements under the ICASA Act; and 

852.5 the requirements under s67 of the ECA. 

Requirements of independence and impartiality 

853 s3 of the ICASA Act, in terms of which ICASA was established, requires ICASA -

853.1 to be "independent and subject only to the Constitution and the law";443 

853.2 to be impartial and perform its functions "without fear, favour or 

prejudice";444 and 

853.3 to function "without any political or commercial interference". 445 

Legality standard under Constitution 

854 As an exercise of public power, ICASA's conduct of the Inquiry is subject to the 

constitutional principle of legality, which encompasses the requirements of-

854.1 lawfulness; and 

854.2 rationality.446 

855 Under the lawfulness standard, ICASA is constrained by the principles that it may 

exercise no power and perform no function beyond that conferred by law, 447 and 

the power must not be misconstrued.448 

443 s3(3) of the ICASA Act 
444 s3(3) of the ICASA Act 
445 s3(4) of the ICASA Act 
446 See Masetlha v President of the Republic of South Africa and Another 2008 (1) SA 566 (CC) 

para 81 
447 See Fedsure Life Assurance Ltd and Others v Greater Johannesburg Transitional Metropolitan 

Council and Others 1999 (1) SA 374 (CC) para 58 
448 See President of the Republic of South Africa and Others v South African Rugby Football Union 

and Others 2000 (1) SA 1 (CC) para 148 
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856 The rationality standard requires that the exercise of power should not be 

arbitrary. Both the exercise of power and the process by which it is exercised 

must accordingly be "rationally related to the purpose for which the power was 

given". 449 

Administrative justice requirements 

857 Insofar as the conduct of a s4B inquiry, or any part of it, constitutes administrative 

action, it is subject to the requ irements, under s33 of the Constitution and PAJA, 

of, amongst others, lawfulness, rationality, reasonableness, and procedural 

fairness.4so 

Procedural requirements under the ICASA Act 

858 The procedural requirements set out in s4B are, in summary-

858.1 notice in the Government Gazette of ICASA's intention to conduct an 

inquiry, indicating "the purpose of the inquiry" and inviting interested 

persons to submit written representations on or before a specified 

date;451 and 

858.2 an opportunity for interested persons who have submitted written 

representations to make oral representations to ICASA.452 

Requirements under s67 of ECA 

859 The requirements under s67 of the ECA have been set out in Part A of these 

representations. Most importantly: 

449 See Pharmaceutical Manufacturers Association of SA and Another: in re ex parte President of the 
Republic of South Africa and Others 2000 (2) SA 674 (CC) para 85 

4so See s33 of the Constitution and s6 of PAJA 
451 s48(2)(a) and (7) of the ICASA Act 
452 s48(2)(b) and (6) of the ICASA Act 
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859. 1 If ICASA's attempt to determine the relevant markets does not stand 

scrutiny, ICASA may not proceed to the next stage, namely to consider 

whether there is ineffective competition in the relevant markets. 

859.2 If ICASA does not determine that there is ineffective competition in the 

relevant retail market, it may not proceed any further in this Inquiry. 

ICASA's conduct in this Inquiry to date 

Between launch of Inquiry and preceding publication of Discussion Document 

860 In correspondence between MultiChoice and ICASA between the launch of the 

Inquiry and mid-May 2017, MultiChoice raised a number of concerns. Those 

concerns included the fact that the Initial Gazette did not properly indicate the 

purpose of this Inquiry, and the limited nature of the questions in the 

Questionnaire, which suggested that ICASA already had preconceived ideas as 

to the relevant markets. Those concerns are thus on record and will not be 

re-iterated in these representations. 

Overarching comments on Discussion Document 

86 1 In Part 8 : Overview, Part C: Relevant markets, Part D: Competition in the 

electronic audio-visual services market and Part E: Ex ante regulation and 

conditions, MultiChoice has dealt in detail with the numerous deficiencies and 

flaws in ICASA's Discussion Document. 

862 What is particularly alarming is ICASA's failure to conduct an evidence-based 

assessment, as is required by s67 of the ECA. On numerous occasions in the 

Discussion Document there is speculation, assertions, opinions and conclusions 

which are superficial, unsubstantiated and/or internally contradictory. 

MultiChoice has done a fairly detailed analysis, in Appendix 7 to these 

representations, listing these flaws. This analysis is not exhaustive, and is 

supplemental to MultiChoice's criticisms of the Discussion Document in the 

preceding Parts. 

863 As regards ICASA's conduct in this Inquiry to date, all MultiChoice's rights are 

reserved. 
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Publication by ICASA of draft Findings Document and public consultation 

thereon 

864 The process which is outlined in the Discussion Document envisages that the 

publication of the Discussion Document will be fo llowed by public consultations, 

and thereafter the publication of a "Findings Document" which "expresses the 

Authority's view and position on the issues". 453 

865 However, in its Media Release of 25 August 2017 accompanying the publication 

of the Discussion Document, ICASA stated that a "draft findings document" will 

be published for comment before a Findings Document is published. MultiChoice 

welcomes this latest stance of ICASA which , for the reasons set out below, 

accords with procedural fairness. 

866 It is well-established that interested persons must be afforded a reasonable and 

effective opportunity to make representations in respect of the exercise of a 

public power. Interested persons must accordingly be appraised of the 

impending decisions of ICASA, the facts and considerations underpinning those, 

and the purpose thereof. 

867 ICASA must therefore obtain the views of interested persons, and particularly 

persons whose rights or legitimate expectations may be materially and adversely 

affected by this Inquiry and any regulations which may flow therefrom (interested 

persons), on its proposed findings, the facts and considerations underpinning 

those, and the purpose thereof.454 This is all the more important in the light of the 

hugely complex issues which fall to be considered and determined in this Inquiry. 

868 Only on the basis of such further representations will ICASA be able to make 

final Findings which accord with the requirements of lawfulness, rationality, 

reasonableness and procedural fairness. 

869 In order that interested persons are assured that their rights and legitimate 

expectations are adequately protected, ICASA is requested to confirm in writing, 

453 Discussion Document, para 2.1 .14 
454 Ooslhuizen's Transport (Ply) Ltd and Others v MEG, Road Traffic Matters, Mpumalanga and 

Others 2008 (2) SA 570 (T); Viking Pony Africa Pumps (Pty) Ltd tla Trimcom Hydro-Tech Systems 
(Ply) Ltd and Another 2011 (1) SA 327 (CC) 
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as soon as possible, that it will publish a draft Findings Document for public 

comment - in the form of further written representations and oral 

hearings - before publishing a final Findings Document. 
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APPENDIX 1: MUL TICHOICE AND MUL TICHOICE AFRICA'S 

CURRENT OFFERINGS 

INTRODUCTION 

870 This Appendix describes MultiChoice's current services in SA, as wel l as the 

associated devices offered by MultiChoice. 

871 It also briefly describes MultiChoice Africa Ltd's ("MultiChoice Africa") current 

services in the rest of sub-Saharan African. 

MUL TICHOICE'S SERVICES IN SA 

DStv digital satellite DTH 

872 MultiChoice's digital satellite DTH Pay TV business model is structured on the 

basis of a number of bouquets which are offered under the DStv brand at different 

price points. Each DStv bouquet includes a different selection of linear channels, 

including third party local and international channels, as well as internal M-Net 

and SuperSport produced channels. In this way, MultiChoice is able to offer 

subscribers the variety they seek at price points which are attractive and 

affordable. To cater for the needs of each individual in a household, MultiChoice 

offers packages comprising multiple genres of content, including movies, general 

entertainment, news, sport, music, etc. 

DStv bouquets via digital satellite DTH (as at November 2017) 

Bouquet Video Audio Price per month 

channels channels 

Premium 144 98 R789 

Compact Plus 124 98 R489 

Compact 104 98 R365 

Family 79 98 R235 
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Access 60 98 R99 

EasyView 34 98 R29 

DStv Portuguese 4 R229 

(add on) 

DStv Indian (add 6 R229 

on) 

873 Greater detail of the genre breakdown per bouquet is to be found in the Figure 

at the end of th is Appendix. 

DStv Catch Up 

87 4 DStv Catch Up is a VOD service available to DStv Premium, DStv Compact Plus 

and DStv Compact subscribers at no extra cost. Select content from the linear 

channels is pushed to the decoder where it can be viewed at the subscriber's 

convenience. DStv Premium customers can access DStv Catch Up via any of 

MultiChoice's PVRs (this requires payment of a monthly access fee), whereas 

DStv Compact Plus and Compact customers can access it via the DStv Explora 
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(again , a monthly access fee is required) . Catch Up content on the DStv Now 

website (www.dstv.com/now) and App is available to all DStv subscribers. 

875 DStv Catch Up gives customers the ability to "catch up" on a selection of content 

from across the DStv channels, such as movies, series, children's shows, 

documentaries and sporting highlights. This allows consumers to watch content 

for a limited period of time after the content was broadcast (the period of time 

depends on agreements with the suppliers of that content). 

DStv Catch Up Plus 

876 DStv Catch Up Plus is a more extensive VOD service available to DStv Premium, 

DStv Compact Plus and DStv Compact subscribers at no extra cost. The service 

is accessible via the DStv Explora, using an Internet connection in the home. The 

catalogue of content is much larger than DStv Catch Up because it is not 

restricted by the hard drive storage capacity of the subscriber's PVR decoder. 

BoxOffice 

877 BoxOffice is a TVOD service- SA's first online movies-only rental service. 

Movies which are rented can be viewed on a TV set or a PC. Movies are available 

to download or for streaming. A DStv subscription is not required to be able to 

rent movies through the BoxOffice website. However, if movies are to be rented 

via the OStv PVRs, a OStv subscription is required . In the absence of an Internet 
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connection, a smaller offering of BoxOffice movies is pushed via satellite to the 

DStv PVRs, which movies are available for rental by subscribers. BoxOffice is 

thus a hybrid offering which is made available online and via satellite. 

DStv Now 

878 DStv Now is MultiChoice's Internet streaming service available to all DStv 

subscribers at no extra cost. With an Internet connection, subscribers can stream 

from an offering of more than 90 DStv linear channels (as at the beginning of 

December 2017), or watch the latest Catch Up content on their smartphone, 

tablet or PC. 
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DStv Mobile 

879 DStv Mobile is the "watch wherever you are" broadcast television service wh ich 

uses the DVB-H broadcast network. FTA and Pay TV linear channels on DStv 

Mobile can be accessed through various devices including the Drifta, Drifta USB, 

Walka, Walka 4.3, Walka 7 and iDrifta. 
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Showmax 

880 Showmax is an SVOO service. For R99 per month, subscribers have unlimited 

access to more than 25 000 movies and series. The audio-visual content is 

delivered over the Internet and is accessible on a wide range of devices, namely 

smart TVs, smartphones, tablets, PCs, media players, games consoles and the 

OStv Explora. A programme can be started and paused at will. Showmax content 

can either be streamed while connected to the Internet or downloaded for 

watching later when offline. For OStv Premium subscribers, the Showmax 

service is being made available at no extra cost, as a special promotion. 

Terrestrial service 

881 MultiChoice's OTT Pay TV offerings consist of the legacy M-Net and CSN 

analogue channels (currently being migrated to digital) and the OTT service 

branded as "GOtv" (launched in 2016). The GOtv service is offered across three 

bouquets: 
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Bouquet Video channels Price per month 

(excluding FTA channels) 

M-Net GOtv 2 (dual-illumination of R369 

analogue channels) 

GOtv Value 12 R99 

GOtv Lite 2 R45 

MUL TICHOICE'S DEVICES 

Single View HD Decoder 

882 The Single View HD Decoder (DStv HD Decoder) is HD capable, and comes with 

a new user interface (all the screens and menus a subscriber uses when 

watching TV) . It also has search features (making it easier to find something to 

watch), an eight-day TV Guide and Parental Control. Add itional features include 

being able to -

882.1 plan viewing with the eight-day TV Guide; 

882.2 press i on any channel to display the i-Piate and then scroll down to 

check what's on for the next 24-hours; 

882.3 

882.4 

882.5 

set reminders for favourite shows; 

set up favourite channels; and 

link the DStv HD Decoder to another XtraView455 capable decoder to 

get access to two different channels in the home at the same time. 

455 XtraView allows subscribers to link two or three decoders under the same subscription while only 
paying a single subscription (with a R85 Access Fee for each XtraView decoder) 
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DStv Explora 

883 In August 2013 MultiChoice launched the DStv Explora (updated in 2016 as DStv 

Explora 2), a modern PVR with increased capacity to download and watch 

content. A key idea behind the original Explora was to expand the amount of 

VOD content available to subscribers. 

884 The DStv Explora 2 includes being able to-

884.1 watch one channel while recording another; 

884.2 record up to 110 hours of content; 

884.3 fast forward, rewind, instant replay and slow motion; 

884.4 access the DStv Catch Up (and the DStv Catch Up Plus via an Internet 

connection) catalogue; 

884.5 access BoxOffice; 

884.6 access to Showmax via an Internet connection; and 

884.7 use XtraView to connect up to three decoders under one subscription. 

885 Remote record ing enables users to set recordings directly from their mobile 

devices or PCs to their decoders at home. For this to be enabled the DStv 

Explora requires Internet connection. 

DStv WiFi Connector 

886 The DStv WiFi Connector is a device which may be used should a subscriber 

want to access the various services via WiFi. It links the DStv Explora to the 

router in the home. By linking the DStv Explora to the Internet, subscribers can 

access the various connected services, 456 being DStv Catch Up Plus, Showmax 

and remote recording. 

456 DStv, DStv WiFi Connector (USB3000): https://selfservice.dstv.com/devices/peripherals/dstv-wifi
connector-2/ 
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MUL TICHOICE AFRICA'S SERVICES IN REST OF SUB-SAHARAN AFRICA 

DStv digital satellite DTH 

887 The DStv digital satellite DTH Pay TV service is provided by MultiChoice Africa 

to subscribers in 49 countries across sub-Saharan Africa. 

888 The following DStv bouquets are available -

888.1 Premium; 

888.2 Compact Plus; 

888.3 Compact; 

888.4 Family; 

888.5 Access; and 

888.6 Lite. 

889 As is the case in SA, each bouquet includes a different selection of internal M

Net and SuperSport produced channels, as well as third party local and 

international channels, at different price points. 

890 The bouquets include content tailored to meet demand for content in particular 

countries and regions. Examples of local content tailored for particular markets 

include the Africa Magic channels (e.g. Showcase, Family, Epic, World and three 

Nigerian local language channels, namely Africa Magic Yoruba, Africa Magic 

Hausa and Africa Magic lgbo). 

891 In East Africa, Maisha Magic (available on DStv Premium, DStv Compact Plus 

and DStv Compact) has mixed English and Swahili content targeted mainly at 

the Kenyan market, while Maisha Magic Bongo is a Tanzanian channel available 

across East Africa with mainly English content and some Swahili content. 
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892 Channels of the national broadcaster and additional national FTA channels are 

offered as part the DStv bouquets in each country. Examples include the Citizen 

channel in Kenya and Silverbird in Nigeria. Add itional third party African channels 

include Sound City, Hip TV, AFRO Music English and Trace Naija, available 

across West, Central and East Africa. 

Additional services in sub-Saharan Africa 

893 DStv Catch Up, Catch Up Plus, BoxOffice and DStv Now are also available to 

DStv subscribers throughout the continent. DStv Mobile, broadcast via DVB-H 

networks, is available in some territories. 

Showmax 

894 For the equivalent of $7,99 per month, subscribers have access to the SVOD 

service Showmax. The audio-visual content is delivered over the Internet and is 

accessible on a wide range of devices. There are plans to extend access to 

Showmax via the DStv Explora in some African countries. 

GOtv 

895 GOtv is a OTT Pay TV service provided by MultiChoice Africa in nine countries 

across Africa.457 Using Nigeria as an example, bouquets available under the 

GOtv brand include: 

895.1 

895.2 

GOtv Max: up to 60 channels456 (including 14 local Nigerian third party 

channels); 

GOtv Plus: up to 57 channels459 (including 13 local Nigerian third party 

channels); 

457 Ghana, Kenya, Malawi, Mozambique, Namibia, Nigeria, Rwanda, Uganda and Zambia 
456 GOtv Max in Ghana has up to 50 channels, and in Kenya has up to 43 channels. GOtv: 

http://eazy.gotvafrica.com/en/gh; http://eazy.gotvafrica.com/ke/ 
459 GOtv Plus in Ghana and Kenya has up to 43 channels. GOtv: http://eazy.gotvafrica.com/en/gh; 

http://eazy.qotvafrica.com/ke/ 
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895.3 GOtv Value: up to 40 channels;460 and 

895.4 GOtv Lite: up to 23 channels.461 

460 GOtv Value in Ghana has up to 29 channels, and in Kenya has up to 27 channels. GOtv: 
http:// eazy. gotvafrica. com/en/g h; http://eazy. gotvafrica. com/ke/ 

461 GOtv Lite in Ghana has up to 22 channels, and in Kenya has up to 17 channels. GOtv: 
http://eazy.gotvafrica.com/en/gh; http://eazy.gotvafrica.com/ke/ 
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DSTV SA CHANNEL GENRE BREAKDOWN PER BOUQUET 
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APPENDIX 2: GROWTH AND COMPETITIVENESS OF OTT 

SERVICES 

896 In this Appendix MultiChoice describes in far greater detail the growth and 

competitiveness of-

896.1 global On services (Netflix, APV, YouTube Red, Google Play, Hulu 

and Apple); 

896.2 regional and local on services (Showmax, Kwese Play, iflix, 

iROKOtv, DEODand other local OTT services) ; 

896.3 domestic telco's OTT services (offered by Cell C, Telkom, Vodacom 

and MTN); and 

896.4 advertising-based on services (Facebook, Twitter, Snapchat and 

Tuluntulu). 

Most of these on services are reflected in the Figure below. 

Figure 85: OTT service providers 

Pay Ad-based 

lobal 

lfHMfflftl YouiD 

- • :1 ,\. 

Regional • 
Youli!!DRed 

show MaX 

~WESE PLAY 
*Hi*' 

897 Appendix 1 also briefly describes the response of-

tuluntulu 

897.1 traditional Pay TV and FTA TV broadcasters in the UK to the rise of 

OTT services; and 

897.2 traditional FTA TV broadcasters in the rest of sub-Saharan Africa to the 

rise of OTT services. 
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GLOBAL OTT SERVICES 

Netflix 

898 Netflix provides subscription based streaming of series and movies over the 

Internet. In the USA, it also offers a DVD rental service for series and movies. 

899 Netflix launched its streaming service in the USA in 2007. In 2010 Netflix began 

its international expansion. The number of streaming subscriptions within the 

USA more than doubled between 2011 and 2016. The number of international 

(outside of the USA) streaming subscriptions grew even faster, with a compound 

annual growth rate of 89% in the same period. As at September 2017, Netflix 

had over 109 million subscribers (53 million in the USA and 56 mil lion 

internationally462), in over 190 countries.463 The Figure below shows the growth in 

Netflix streaming subscriptions.464 

462 Statista, 17 October 2017, Netflix Adds 5.3 Million Subscribers in Q3 2017: 
https:/ /www. statista. com/chart/1 0311 /netfl ix-su bscriptions-usa-international/ 

463 Netflix, About Netflix: https://media.netflix.com/en/about-netflix 
464 Netflix on ly began reporting separate domestic and international streaming subscriptions in 2011 
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Figure 86: Growth in Netflix streaming subscriptions 
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CAGR is the compound annual growth rate 

900 Netflix has also grown its revenues significantly, more than tripling streaming 

revenue from 2012 to 2016. In 2016, Netflix reported total revenue of over 

US$8.2 billion (R 115 billion) from streaming. The Figure below shows the growth 

in Netflix streaming revenue from 2012 to 2016.465 

465 Netflix only began reporting separate domestic and international streaming revenues in 201 2 
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Figure 87: Growth in Netflix streaming revenue 
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901 Netflix provides a range of series and movies on demand. The content includes 

content from various studios and other content providers, which is obtained 

through fixed-fee licences, revenue sharing agreements and direct purchases,466 

as well as original Netflix content. Netflix offers an ad-free service for a flat 

monthly subscription fee, with a 30-day free trial. Subscribers can stream as well 

as download content (for off-line viewing) via both an iOS and Android Netflix 

App, for playback on a host of Internet-connected screens (including TV sets, 

digital video players, STBs and mobile devices). Netflix is also available via web 

browsers. 

902 Netflix offers the same three packages in all jurisdictions where it is available.467 

South African subscribers are currently charged in USD: 

466 CNN Money, Netflix Inc: http://money.cnn.com/quote/profile/profil e.html?symb=NFLX 
467 Netflix, How does Netflix work?: https://www.netflix.com/ChangePian 
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902.1 Basic (US$7.99 per month) allows viewing on one screen at a time in 

SO and video downloads to one tablet or mobile phone; 

902.2 

902.3 

Standard (US$9.99 per month) allows viewing on two screens at a time 

in HD and video downloads to two tablets or two mobile phones; 

Premium (US$11 ,99 per month) allows viewing on four screens at a 

time in ultra HD and video downloads to four tablets or four mobile 

phones. 

903 Netflix went live in SA in January 2016. MultiChoice estimates that since then, 

Netflix has grown to almost 200 000 subscribers, and that between 2016 and 

2017 its subscribers have more than doubled 

904 This growth is expected to increase, since Netflix has announced it will focus on 

the South African market (including switching from charging subscribers in 

dollars to rand-based pricing),466 and as its offering improves with original 

produced content becoming available exclusively on its platform in SA (for 

example, MultiChoice will no longer have the rights to "Orange is the New 

Black"). 

905 The Figure below shows the growth Netflix has experienced in SA in 2017, based 

on the total number of monthly visits to the desktop site,469 share of traffic, 

Website and App ranking, and App downloads. In October 2017 Netflix had 

reached over 5.3 million monthly site visits within SA, representing a 102% 

increase from January 2017. Its Android App downloads also grew significantly, 

reaching 53 078 downloads for October 2017, compared to 16 758 in January 

2017. The arts and entertainment website ranking, which corresponds to the 

traffic share percentage, shows that Netflix has consistently remained one of the 

most visited sites related to arts and entertainment. The entertainment App 

ranking shows Netflix's consistent popularity re lative to Apps of a similar genre. 

466 MyBroadband, 18 October 2017, Netflix in South Africa will soon charge users in rand : 
https://mybroadband.co.za/news/broadcastinq/233779-netflix-in-south-africa-will-soon-charge
users-in-rand. html 

469 Data for total monthly visits only includes desktop visits. It does not include usage on mobile 
devices 
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F I 88 G th fN tfr . SA 2017 
Arts and 

Total monthly visits Traffic entertainment Entertainment Android App 

Month (desktop) share website ranking App ranking downloads 

Jan-17 2 654 000 2.4% 6 7 16 758 

Feb-17 2 937 000 2.8% 4 9 16 620 

Mar-17 3 434 000 2.9% 4 6 18 139 

Apr-17 4 111 000 3.5% 3 7 24 446 

May-17 4 103 000 3.4% 3 9 24 122 

Jun-17 4 503 000 3.7% 3 9 25 996 

Jul-17 5 020 000 4.0% 3 7 34 653 

Aug-17 5 111 000 3.9% 3 7 31 013 

Sep-17 5 123 000 4.0% 3 6 40 801 

Oct-17 5 361 000 4.2% 3 6 53 078 

Source: Data based on web traffic and App downloads 

Note: Traffic share is the share of desktop and mobile traffic of the top 100 arts and entertainment websites in SA. These 
include social media, music streaming and TV and video sites 

The entertainment App ranking compares a range of apps including TV and video, gaming, and entertainment 

906 Netflix's expansion into SA has been aided by partnerships with and special data 

offerings by broadband providers. Examples of these include: 

906.1 

906.2 

Kwese recently announced that it has entered into a partnership with 

Netflix to make its Kwese Play streaming box the first STB in Africa to 

officially include the Netflix service. 47° Currently Kwese is running an 

offer for the streaming box, which includes a three month free Netflix 

subscription. The Kwese Play streaming provides access to over 

100 streaming channels and is currently selling for R999.471 

On 1 September 2017 Telkom launched a zero-rated streaming 

platform called LIT. LIT allows Telkom's contract customers to stream 

audio-visual and music content for free with no data cost. In terms of 

audio-visual content streaming, LIT allows customers to stream Netflix 

and other services.472 

47° Kwese, 14 September 2017, Kwese, Econet Media and Netflix launch unique African partnership: 
https://www. kwese. com/news/1 065587/econet-med ia-and-netflix-lau nch-un ique-african
partnership 

471 Kwese https://www.kwese.com/play 
472 Google Play Movies and Showmax, provided customers have accounts for these streaming 

services. Telkom: https://secure.telkom.co.za/today/shop/plan/telkom-lit 2017/ 
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Content 

907 Netflix provides Netflix original self-produced series and movies, Netflix original 

licensed content series and movies, and what it terms "2nd run" series and movies 

(i.e. that Netflix acquires from other parties once the content has first been 

screened elsewhere). 

908 SA receives a different content offering to the USA due to licensing agreements 

with content producers and other content providers. The Netflix USA catalogue 

is almost double the size of the Netflix SA catalogue. Nevertheless, there is an 

extensive range of popular content available for South African subscribers, which 

will expand over time as Netflix acquires the rights to its own content in SA. 

908.1 As of September 2017, Netflix SA offered a total of 3 175 titles and 23 

267 hours of electronic audio-visual content.473 In terms of content 

types available, 62% is series, 10% is movies, 10% is children 's 

content, and 18% is non-scripted content. 

908.2 The Figure below shows the Netflix SA catalogue growth since launch. 

As of September 201 7, there were more than five times the number of 

hours on offer than was available at launch in January 201 6. 

473 Based on the Netflix service catalogue 
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Figure 89: Growth of Netflix's SA catalogue (hours of content) 
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909 Netflix regularly adds content to the SA offering. When analysing additions from 

Oct 2016 to Sep 2017, Netflix on average adds over 1 000 hours of content per 

month.474 

910 The Netflix offering in SA consists of content from a number of well-known 

content suppliers, including Warner, Disney, Fox, CBS, NBC, Sony and 

Paramount. The Figure below shows the list of content suppliers available on 

Netflix SA as at September 2017. The Figure shows that Netflix not only has a 

large number of content suppliers, but that these suppliers provide a wide range 

of content. 

474 Based on the Netflix service catalogue 
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ber 2017) 

Source: Based on the Nelflix seNice catalogue 

911 Netflix offers highly popular and sought-after content, some of which is exclusive 

to Netflix, including its original content. Netflix has created a number of award

winning original shows, including "House of Cards", "Orange is the New Black", 

'The Crown" and "Stranger Things". 

911.1 In 2013, Netflix became the first streaming service to earn major 

nominations for its original content, and has since won numerous 

accolades, including 21 Primetime Emmy Awards, 16 Daytime Emmy 

Awards, two Golden Globe Awards, three BAFTA Television Awards, 

one BAFTA Film Award and one Academy Award .475 

475 List of accolades received by Netflix: 
https://en.wikipedia.org/wiki/List of accolades received by Netflix 
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According to Parrot Analytics, a company which estimates online 

demand for shows by tracking social chatter, file sharing, and 

streaming data, the top 11 most popular digital originals in the USA are 

all Netflix originals, and 16 out of the top 30 in the third quarter of 2016 

are Netflix originals.476 

91 2 The highly popular and varied content available on Netflix can be attributed to 

the large amounts spent by Netflix on content. The company has stated that it 

will spend up to US$8 billion (R 112 billion) on content in 2018.477 This is a 33% 

increase from the US$6 billion (R8.4 billion) content budget for 2017. This follows 

a budget of US$5 billion (R70 billion) in 2016. These figures indicate a total spend 

of US$19 billion (R266 billion) in three years. 

913 Netflix plans on growing its original and exclusive content offering, with a view to 

having 50% of its offering being made up of Netflix originals by 2018.478 The 

following are examples of content that Netflix will add to its offering. 

913.1 

913.2 

In comedy Netflix has secured a number of exclusive Netflix original 

specials from the likes of Trevor Noah, Ellen DeGeneres, Chris Rock, 

David Chapelle and Jerry Seinfeld. Netflix has been able to attract 

popular comedians away from distributors such as HB0.479 

Netflix has signed a multi-year production deal with Shonda Rhimes, 

luring her away from Disney, where she had created shows like "Grey's 

Anatomy" and "Scandal". 480 

476 Business Insider, 27 December 2017, Netflix's original shows are crushing Amazon and Hulu in 
demand: http://www. businessinsider. com/netfl ix-orig inal-shows-beat -amazon-hu I u-demand-20 16-
12 

477 CNN, 16 October 2017, Netflix to spend up to $8 billion on programming next year: 
http://money. en n. com/2017/1 0/16/tech nology/business/netflix-earn in gs/index. html 

478 Cord Cutters News, 18 October 201 7, Netflix Content Will Be 50% Original Programming by 
2018: http://www.cordcuttersnews.com/netflix-content-will-50-original-programming-2018/ 

479 The Hollywood Reporter, 24 January 2017, Netflix Sets Trevor Noah Comedy Special "Afraid of 
the Dark": https://www.hollywoodreporter.com/live-feed/trevor-noah-comedy-special-afraid-dark
set-netflix-968156; The LA Times, 22 August 2017, "Jerry Before Seinfeld", Jerry Seinfeld's first 
Netflix stand-up special, premieres in September: http://www.latimes.com/entertainmenUia-et
e nterta in m ent-n ews-u pd ates-aug u st -j errey-sei nfeld -n etfl ix -corned y-s pecia I s-150344 543 5-
htmlstory. html 

480 Netflix Med ia Center, 13 August 2017, Shonda Rhimes and Shondaland come to Netflix: 
https://media.netflix.com/en/press-releases/shonda-rhimes-and-shond land-come-to-netflix 
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Netflix has purchased Millarworld , a comic book publishing company 

which is responsible for films which include the 2014 film "Kingsman: 

The Secret Service" which earned over US$400 million (R5.6 billion) 

worldwide.481 

Netflix wil l reboot "Queer Eye for The Straight Guy", the popular reality 

make-over TV series.482 

Amazon Prime Video 

914 APV is a VOD service developed, owned and operated by Amazon. It offers 

series, movies, sport and third-party channels which can be streamed online. 

APV is accessible either through a subscription to Amazon Prime (Amazon's e

commerce platform available in select countries), or through a stand-alone 

subscription to APV. Depending on the region and subscription option, content 

is available on an EST, TVOD or SVOD basis. 

915 APV launched in 2006 in the USA (as Amazon Unbox), and has evolved to offer 

various VOD and live channel streaming options. The stand-alone APV SVOD 

service was launched in December 2016, and is avai lable in over 200 

countries,483 including SA. The service has grown significantly globally, with 

subscribers almost doubling their electronic audio-visual consumption on the 

platform.484 The Figure below shows the growth of APV's global subscriber base 

since its launch. 

481 The Hollywood Reporter, 29 April 2015, Box Office Milestone: Kingsman Crosses $400 Million 
Worldwide: http://www.hollywoodreporter.com/news/box-office-milestone-kingsman-crosses-
792369 

482 Variety, 24 January 2017, Netflix Revives "Queer Eye for the Straight Guy": 
http://variety.com/2017 /tv/news/queer-eye-for -the-straight-guy-netflix-revival-1201968887 I 

483 Amazon Prime Video, About Prime Video Memberships: 
https://www.primevideo.com/help?nodeld=202064970 

484 Based on the Netflix service catalogue 
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Figure 91: Growth of Amazon Prime subscribers 
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916 The Amazon company as a whole has increased its revenues significantly over 

the past few years, more than doubling its revenue from 2012 to 2016. In 2016, 

Amazon reported a total company revenue of US$136 billion485 (R1.9 tril lion). The 

majority of revenue is from Amazon's e-commerce and cloud businesses. VOD 

revenue is not disclosed separately. 

Offering 

917 APV provides its own original content, as well as third party content. Content can 

be streamed on its Android and iOS Apps on a range of devices including tablets, 

phones and smart TVs, or online on the APV website. Subscribers can also 

download selected content (for off-line viewing) via the App.486 

485 Amazon Annual Report, 201 6, p24 
486 Amazon Prime Video, Help: 

https://www.primevideo.com/help/ref=dv web help nd nd? encoding=UTF8&nodeld=20206511 
Q 
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918 APV is offered as a standalone service in SA at a cost of US$2.99 per month for 

the first six months.487 Thereafter a subscription of US$5.99 per month is 

charged. 

918.1 For a subscription of US$1 0.99 per month, subscribers in nine 

countries,488 including the USA, can sign up to the full Amazon Prime 

offering . This includes streaming video content, music streaming, 

e-books and magazines, free fast shipping on e-commerce products, 

audio series and free gaming content, as well as discounts on video 

games.489 

918.2 In countries where the full Amazon Prime offering is available, Prime 

Video also allows users to subscribe to th ird party channels. In 

September 2017, there were 123 channels available in the USA, with 

a total of 31 884 titles to choose from. These channels include HBO, 

Showtime and Cinemax. 49o 

Content 

919 APV provides its own original content, as well as third party content. The full APV 

SVOD offering in the USA is almost 20 times the size of the SA stand-alone 

offering.491 As of September 2017, APV SA offered a total of 1 404 titles and 4 

944 hours. In terms of content types available, 31% is series, 21% is movies, 8% 

is children's content, and 40% is non-scripted content. 492 The Figure below shows 

the growth of the SA catalogue for APV up to September 2017. 

487 Amazon Prime Video: https://www.primevideo.com 
488 Canada, France, Germany, India, Italy, Japan, Mexico, UK and USA. Ebook Friendly, 2 September 

2017, Amazon Prime tips and facts: https://ebookfriendly.com/amazon-prime-tips-facts/ 
489 Amazon Prime: 

https://www.amazon.com/dp/BOODBYBNEE? encodinq=UTF8&ref =nav logo prime join 
490 Based on the Amazon Prime Video service catalogue 
491 Based on Reel Media analysis 
492 Based on the Amazon Prime Video service catalogue 
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Figure 92: Growth of APV's SA catalogue (hours of content) 
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920 The SA catalogue has grown significantly since launch. Between December 

2016 and September 2017:493 

920.1 

920.2 

920.3 

the number of available titles and hours has increased five-fold ; 

non-scripted content has increased the most, from 10 hours in 

December 2016 to 2 005 hours in September.2017; 

an average of 436 hours of content has been added every month to the 

SA catalogue. 

921 APV's content in SA is supplied by a number of well-known providers, with the 

majority of titles from NBC, Sony, BBC and Paramount. The Figure below shows 

the list of suppliers available in SA by content type. 

493 Based on the Amazon Prime Video seNice catalogue 
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iers for APV in SA (September 2017) 

Source: Based on the Amazon Prime Video service catalogue 

922 Amazon originals available on the platform include popular and award-winning 

titles like 'The Grand Tour" and 'Transparent". Key Amazon content 

developments include: 

922 .1 

922.2 

922.3 

Amazon Studios received six Oscar nominations for the movie 

"Manchester by the Sea". This was the first time in the history of the 

awards that a streaming service received a nomination for best 

picture.494 Amazon Studios also won an Oscar for "The Salesman".495 

Amazon Studios also won two Golden Globe awards for "Manchester 

by the Sea" and "Goliath", and has won two Golden Globe Awards for 

"Transparent".496 

APV offers "The Grand Tour", an unscripted show hosted by the former 

hosts of the popular motoring show "Top Gear". It had the highest 

viewership for a premiere show on Amazon.497 

494 CNBC, 24 January 2017, Amazon is first streaming platform to get best picture Oscar nod: 
h ttps :1/www. en be. com/20 17/01 /2 4/am azon-first -streaming-platform-to-get -best-picture-oscar
nod.html 

495 The Oscars, 24 January 2017, Manchester By The Sea gets 6 2017 Oscar Nominations including 
Best Picture: Oscar.go.com/news/nominations/manchester-by-the-sea-gets-6-nominations
including-best-picture; TechCrunch, 26 February 2017, Amazon's "Manchester by the Sea" and 
"The Salesman" take home three Oscars: https://techcrunch.com/2017/02/26/jeff-bezos-must-be
pleased/ 

496 Golden Globes, Winners & Nominees 2017: https://www.goldenglobes.com/winners-nominees; 
Golden Globes, Winners & Nominees-Transparent: https://www.goldenglobes.com/tv
show/transparent 

497 CNBC, 22 November 2016, Amazon's "The Grand Tour" car show smashes streaming record on 
debut: https://www.cnbc.com/2016/11/22/amazon-the-grand-tour-car-show-smashes-streaming
record-on-debut-top-gear.html 
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923 A full Amazon Prime subscription (not yet available in SA) also provides access 

to live sport streaming. Amazon Prime has acqu ired a number of rights to popular 

sports events, and has indicated that it wi ll bid for more rights in the future: 

923.1 It recently acquired the ATP Tour tennis exclusive rights for £1 0 million 

(R 185.7 million498), outbidding traditional TV broadcasters such as 

BSkyB in the process.499 

923.2 

923.3 

APV signed a one-year deal with the NFL earlier in 2017 to acquire the 

streaming rights for ten Thursday Night Football matches in the third 

quarter of 2017. The deal is understood to be valued at about US$50 

mil lion (R700 million).5oo 

Amazon has rights to carry content from Discovery's Eurosport channel 

in Germany and Austria, including live coverage of the 2018 Olympic 

Winter Games and Friday night games from Germany's Bundesliga 

soccer division. The Eurosport channel will also feature tennis events 

(including the French, U.S. and Australian Opens) and the motorcycle 

racing World Championships.5o1 

924 Amazon has allocated significant budget to the acquisition of content. According 

to JP Morgan, APV will spend in the region of US$4.5 billion (R63 billion) on 

content in 2017.502 This represents a 40% increase in content spend, after 

spending an estimated US$3.2 bi llion (R44.8 billion) in 2016.503 

498 Exchange rate of 1 GBP = 18.57 ZAR 
499 Broadband TV News, 1 August 2017, Game, Set and Match: Amazon gets UK ATP Tour rights: 

https://www. broadbandtvnews. com/2017/08/0 1/game-set-and-match-amazon-qets-uk-atp-tour
riqhts/#more-148979 

500 The Daily Beast, Amazon, NFL Sign $50 Million Streaming Deal: 
https://www.thedailybeast.com/amazon-nfl-siqn-dollar50-million-streaming-deal 

501 The Hollywood Reporter, 16 August 2017, Amazon Signs Sports Streaming Deal With Discovery 
for Germany: http://www.hollywoodreporter.com/news/amazon-siqns-sports-streaminq-deal
discovery-qermany-1 030095 

502 Business Insider, 7 April 2017, Amazon will spend about $4.5 BILLION on its fight against Netflix 
this year, according to JPMorgan: http://www.businessinsider.com/amazon-video-budqet-in-2017-
45-bill ion-2017 -4 

503 Forbes, 29 December 2016, Original Programming Can Be Netflix's Key Competitive Edge In 201 7: 
https://www. forbes. com/sites/q reatspecu lations/2 0 16/12/2 9/can-orig i nal-prog ram m i nq-be-netflixs
key-competitive-edqe-in-2017/#7805413a5cc7 
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925 Amazon CFO, Brian Olsavsky, has confirmed the company will increase its 

content investment in 2018, without disclosing a figure. 504 Examples from 

Amazon's upcoming content slate include: 

925.1 

925.2 

925.3 

925.4 

925.5 

925.6 

Amazon recently gave a multi-season production commitment to a 

series based on the "Lord of the Rings" trilogy, with Warner and the 

estate of author J.R.R. Tolkien on-board. The deal reportedly includes 

a potential additional spin-off series. 505 

Amazon has ordered two seasons of "Homecoming", a drama series 

starring Julia Roberts and written by the creator of "Mr Robot". 506 

Amazon has a deal with Bollywood superstar Salman Khan to stream 

both library and upcoming titles (shortly after theatre release and two 

months before traditional broadcast).507 

Amazon has concluded a multi-year deal with Amy Sherman-Palladino 

and Daniel Palladino, the creators of "Gilmore Girls". 506 

Amazon Studios is developing a comedy series starring Danny DeVito 

and written by Tim Long, known for his work in "The Simpsons".509 

Amazon has indicated that it intends to invest more in sports rights. It 

is expected that Amazon will participate in the next round of bidding for 

Sanzaar (South African, New Zealand , Argentinian and Australian 

504 Digital TV Europe, 27 October 2017, Amazon to up video investment in 2018: 
http://www. digitaltveu rope. com/2017/1 0/27/amazon-to-up-video-investment-in-20 18/ 

505 Variety, 13 November 2017, "Lord of the Rings" Series Moving Forward at Amazon With Multi
Season Production Commitment: http:/lvariety.com/2017/tv/news/lord-of-the-rings-tv-series
amazon-1202613609/ 

506 Variety, 19 July 2017, Julia Roberts series "Homecoming" ordered by Amazon: 
http://variety. com/20 17/tv/news/j ulia-roberts-series-homecom ing-12025000 16/ 

507 Variety, 31 July 2017, Amazon Strikes Streaming Deal with Indian Superstar Salman Khan: 
http://variety.com/20 17/dig ital/asia/amazon-deal-with-ind ian-superstar -salman-khan-120251 0701 I 

506 Variety, 25 September 2017, Amy Sherman-Palladino, Daniel Palladino Ink Overall Deal at 
Amazon Stud ios: http://variety. com/20 17 /tv/news/amy-sherman-pallad ino-dan iel-palladino
amazon-1202569566/ 

509 Variety, 3 May 2017, Danny DeVito and Jeff Goldblum to Team Up for Amazon Comedy Series: 
http:/ /variety. com/20 17 /tv/news/dan ny-devito-jeff-gold blum-amazon-comedy-tv-show-
1202408111/ 
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Rugby) electronic aud io-visual rights from 2021.51° Reports also 

suggest that Amazon is likely to bid in 2018 for the EPL streaming 

rights.511 

926 Amazon is intending to launch another streaming aud io-visual service, which will 

be free and advertising-supported. It is talking with traditional TV networks, 

stud ios and other media companies about programming. In order to bring in 

advertisers and marketers, Amazon is considering sharing audience information 

and advertising revenue data, and possibly even linking payments for content to 

the number of hours people watch the contenf.512 

YouTube Red 

927 YouTube Red is a subscription service owned by technology company Google. 

The service allows subscribers to watch YouTube content without any 

advertisements (such as pre-ro ll or mid-roll video ads, banner ads, search ads, 

homepage banner ads, and in-video text-overlay-ads) .513 YouTube Red offers an 

array of original series and movies in addition to the existing YouTube offering. 

(Initial ly it was introduced as YouTube Music Key, which allowed viewers to 

stream music and watch music videos, ad-free. Later, Google changed the name 

to YouTube Red and expanded the ad-free feature to all types of content on 

YouTube. This was launched in October 2015.514) 

510 BusinessTech, 4 September 2017, Amazon expected to bid for exclusive All Blacks and Super 
Rugby rights: report: https://businesstech.co.za/news/media/1 96284/amazon-expected-to-bid-for
excl us ive-all-blacks-and-su per -rug by-rig hts-repo rtf 

511 The Guardian, 25 August 2017, Amazon TV hints at significant expansion into sport 
broadcasting: https://www. thegu ardian. com/tv-and-rad io/20 17 /aug/25/amazon-tv-h ints-at
significant-expansion-into-sport-broadcasting 

512 Telecompaper, 14 November 2017, Amazon preparing ad-based free video streaming service 
report: https://www.telecompaper.com/news/amazon-preparing-ad-free-video-streaming-service
report--1220242?utm source=headlines - english&utm medium=email&utm campaign=14-11-
20 17 &utm content=textlin k 

513 This does not apply to YouTube videos which customers have to pay to view, such as paid 
channels, movie rentals and PPV purchases 

514 CNET, 27 October 2017, Everything you need to know about YouTube Red: 
https://www.cnet. com/how-to/youtube-red-details/ 
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928 YouTube has a large pool of users from which to attract subscribers to YouTube 

Red. YouTube has indicated that more than 1.5 billion users visit the site every 

month.515 In January 2017, YouTube Red reported ly had 1.5 million paying 

subscribers and 1 million users on the service's free trial.516 In June 2017 the 

company reported that its YouTube Red originals had garnered just under 250 

million views. 517 

929 YouTube Red is currently available in the USA, Australia, Korea, Mexico and 

New Zealand.516 The service recently announced plans to expand into other 

international regions in 2018.519 

930 Although YouTube Red has not released any official revenue earnings, its parent 

company, Alphabet Inc., reported just over US$24 billion (R336 billion) in 

revenue for the first quarter of 2017. Alphabet Inc. CFO stated that YouTube 

revenue is growing at a significant rate.520 

Offering 

93 1 Subscribers can stream and download any YouTube videos (for offline access) 

via the existing iOS and Android YouTube App, which has YouTube Red support. 

Audio-visual playback is available via Internet-connected screens (including TV 

sets, gaming consoles, Digital Media Players, STBs, mobile devices and web 

browsers). A subscription to YouTube Red comes with a free monthly Google 

515 YouTube, 22 June 2017, Official Slog: https://youtube.gooqlebloq.com/2017/06/updates-from
vidcon-more-users-more. html 

516 Business Insider, 5 January 2017, Where YouTube Red stands after a year: 
http://www. businessinsider. com/heres-where-youtu be-red-stands-after -one-year -201 7-1 

517 The Verge, 22 June 2017, YouTube Red originals have racked up nearly 250 million views: 
https://www. theverge.com/2017/6/22/15855570/youtube-red-originals-250-million-views 

516 YouTube Help, YouTube Red available locations: 
https://support.qoogle.com/youtube/answer/6307365?hl=en 

519 YouTube Red will expand to "a large amount" of international territories in 2018. Forbes, 
4 August 2017, YouTube Red, Rebooting "Karate Kid", Says Subscriber Numbers Are On Track: 
h ttps :1/www. forbes. com/sites/dadehayes/20 17/08/04/youtu be-red-rebooting -karate-kid -says
subscriber -numbers-are-on-track/#1689e21 a4b21 

520 Variety, 27 Apri l 2017, Google Parent Alphabet 0 1 Revenue Rises 22%: 
http://variety.com/2017/digitallnews/qoogle-youtube-alphabet-q1 -2017 -1202401702/ 
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Play Music subscription.521 Furthermore, members can access YouTube Kids, 

YouTube Gaming, and YouTube Music Apps at no additional cost.s22 

932 There are two packages which YouTube Red currently offers: 

932.1 Single (US$9.99 per month) allows viewing on one screen at a time 

and video downloads to one tablet or one mobile phone; 

932.2 

Content 

Family (US$14.99 per month) allows viewing on six screens at a time 

and video downloads to six tablets or six mobile phones. 

933 Aside from the large amount of content already available on YouTube, YouTube 

Red provides YouTube Red originals, which include scripted and non-scripted 

shows and movies. 

934 YouTube Red takes a non-traditional approach to content creation by pairing 

YouTube stars with established producers to create content shaped around what 

these stars already do.523 This keeps production budgets small. 

935 There are currently 43 YouTube Red originals in the USA offering. 

935.1 The majority of YouTube Red originals are comedies, accounting for 

28% (12 titles), fo llowed by rea lity shows making up 21 % (9 t itles). 

935.2 Non-scripted content accounts for 42% of originals (18 titles) , followed 

by scripted series at 33% (14 tit les) . There are nine movies and two 

children's titles. 

936 You Tube has produced over 40 original shows just in 2017. These include shows 

with high profi le entertainers: 

521 CNET, 27 October 2017, Everything you need to know about YouTube Red: 
https://www.cnet.com/how-to/youtube-red-details/ 

522 Gizmodo, 18 May 201 6, YouTube Red is now available in Australia: 
https ://www. g izmodo. com. a u/2 0 16/0 5/youtu be-red-is-now-available-in-australia/ 

523 IHS Markit, 23 October 201 5, YouTube launches subscription service with Red: 
h ttps ://techno logy. i hs. co m/5509 87/ goog le-own ed -on I in e-v ideo-platform-you tube-is-to-add -a
subscription-option-called-youtube-red 
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Talk show host Ellen DeGeneres launched a YouTube series named 

"Ellen's Show Me More".524 

Ryan Seacrest is working with YouTube to produce a music-themed 

show "Best.Cover.Ever".525 

Kevin Hart stars in a show produced by Lionsgate named "What the 

Fit". 526 

Katy Perry re leased full-length behind-the-scenes specials 

documenting her Witness World Wide livestream on You Tube Red .527 

937 Whilst Google is the main fund injector into YouTube Red originals,528 the service 

hopes to see revenue growth through subscriptions to further help content 

creators produce higher quality shows which could eventually be licensed to 

linear networks.529 

938 YouTube also has an OTT YouTube TV service in some American cities, 

separate from YouTube Red, which offers over 40 live TV channels for $35 per 

month.530 

524 Variety, 25 September 2017, Inside YouTube's "Brand Safe" Ad Push With Shows From Ellen 
DeGeneres, Kevin Hart, And More: http:/lvariety.com/2017/digital/news/youtube-ellen-kevin-hart
brand-safe-shows-1202569872/ 

525 Deadline Hollywood, 4 May 2017, YouTube: Kevin Hart, Ellen DeGeneres & Demi Lovato To 
Topline New Ad-Supported Originals - NewFronts: http:/ldeadline.com/2017/05/kevin-hart-fitness
show-youtube-newfronts-1202084655/ 

526 Variety, 25 September 2017, Inside YouTube's "Brand Safe" Ad Push With Shows From Ellen 
DeGeneres, Kevin Hart, And More: http:/lvariety.com/2017/digital/news/youtube-ellen-kevin-hart
brand-safe-shows-1202569872/ 

527 Billboard, 27 September 2017, Katy Perry to Release Feature-Length Special on YouTube Red: 
http://www. bi II board. com/ a rticles/colu m ns/pop/79809 77/katy-perry-wi 11-yo u-be-my-witness-tra i ler
youtube-red 

528 The Verge, 21 October 2015, An inside look at YouTube's new ad-free subscription service: 
https://www. theverge. com/20 15/1 0/21/9566973/youtu be-red-ad-free-offline-paid-subscription
service; Bloomberg, 5 May 2017, With 40 New Original Shows, YouTube Targets TV's 
Bread basket: https://www. bloom berg. com/news/articles/20 17 -05-04/with-40-new-origi nal-shows
youtube-targets-tv-s-breadbasket 

529 Susanne Daniels, global head of orig inal content for YouTube, says that additional revenue cou ld 
come from "second window" opportunities of linear networks. Forbes, 4 August 2017, YouTube 
Red Rebooting "Karate Kid", says Subscriber Numbers Are On Track: -
https://www. forbes. com/sites/dadehayes/20 17/08/04/youtu be-red-rebooting-karate-kid-says
subscriber-numbers-are-on-track/#2711 da1 d4b21 

53° CNET, 5 April 201 7, YouTube TV has promise, but needs to grow before it's worth $35 
(hands-on): https://www.cnet.com/products/youtube-tv/preview/ 
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Google Play 

939 Google Play is a digital distribution service operated and developed by Google. 

Various Google branded services are available on the platform, including Google 

Play Apps (Android App Store), Google Play Books (an e-book distribution 

service), Google Play Music (music and podcast streaming service), and Google 

Play Movies (VOD and EST movie service). 531 

940 The Google Play Store (previously Android App Store)532 was launched 

worldwide in October 2010,533 and the Google Play Book Store was launched in 

SA in November 2013.534 Google Play launched its music streaming service, 

Google Play Music, in SA in December 2015. Priced at R59.99 per month the 

service gives users access to a selection of local and international music.535 

Google Play Movies launched in SA in February 2016 and is operational in over 

110 countries,536 including 20 African countries. There is also a Google Play 

offering which provides VOD and EST access to both series and movies in other 

countries, called Google Play Movies & TV (series content currently only 

available in Australia, Austria, Canada, France, Germany, Japan, Switzerland, 

UK and the USA).537 

Offering 

941 When transacting on Google Play Movies, users can either choose to rent 

content, or purchase content for storage in a "digital locker". 

531 Google Play Help, Country availability for apps & digital content: 
https://support.google.com/googleplay/answer/2843119?hl=en 

532 Marketing Land, 6 March 2012, Android Market Becomes "Google Play," Reflects Google's 
Multi platform Content Aims: 
https://marketingland.com/android-market-to-become-google-play-reflects-goog les-multiplatform
content-aims-7297 

533 PC World, 22 October 2008, Google Launches Android Market: 
https://www.pcworld.com/article/152613/google android ships.html 

534 MyBroadband, 7 November 2013, Google Play Books in South Africa: 
https :1/mybroad band. co.za/news/interneU911 0 1-google-play-books-in-south-africa. html 

535 MyBroadband, 8 December 2015, Google Play Music launched in South Africa: 
https :1/mybroadband. co.za/news/interneU148817 -goog le-play-m usic-launched-in-south
africa.html 

536 Google Play: Country availability for apps & digital content: 
https://support.google.com/goog leplay/answer/2843119?hl=en 

537 Google Play: Country availability for apps & digital content: 
https://support.google.com/goog leplay/answer/2843119?hl=en 
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941.1 Renting will give users access to a title for 30 days (or 48 hours after 

starting playback) before it expires,538 and EST content will be available 

to view an unlimited number of times as long as Google maintains the 

rights to continue providing the content.s39 

941 .2 

941.3 

Goog le Play Movie rentals are available in SO and HO (depending on 

the title). Prices start at R11 .99 for older releases, and between 

R29.99 - R44.99 for newer titles. 

Movie purchases are also available in SO and HO, starting from R19.99 

for older releases, and up to R293.99 for newer releases. 

538 Htxt.Africa, 18 February 201 6, Google Play starts serving up movies to South Africa: 
http://www. htxt. co.za/20 16/02/1 8/qoog le-play-starts-serving-up-movies/ 

539 Google Play, Terms of Service: https://play.qoogle.com/intl/en za/about/play-terms.html 
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942 Goog le Play gives users the option to pay with a credit card or a Google Play 

voucher. Telkom mobile users have the option to pay with airtime,540 and 

Vodacom users have the option to add Google Play purchases to their Vodacom 

bill.541 

943 Google Play Apps, including Google Play Movies, are available on both iOS and 

Andro id devices (the Goog le Play Store comes pre-installed on all Android 

smartphones, which gives it a sign ificant advantage, snice those smartphones 

have a significant share of the market) , as well as via Google's smart TV device 

"Chromecast". The Chromecast dongle allows users to access Google Play 

Movies, YouTube and Netflix. Google has caching servers across networks in 

Africa, which allows it to better service users in these countries.542 

944 Google Play currently has over 1 billion active users worldwide. 543 Revenue 

contribution from Google-owned YouTube and Google Play to Google Inc.'s 

overall revenue has risen from 4% of gross revenue in 2010, to 15% in 2015, and 

should reach 24% by 2020.544 Google Play revenue was estimated to be US$5.1 

billion (R71.4 billion) in 2015, with forecasts of over US$9 billion (R126 billion) 

for 2017. 

Figure 94: Google Inc.: increasing contribution from YouTube and Google Play 
(USD in millions) 
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Source: Business Insider 

540 ITWeb, 19 February 201 6, Google Play opens online movie shop: 

Owned& 
Operated 
Search 

You Tube& 
GooglePiay 

Network& 
Other 

http://www. itweb.co.za/index. php?option=com content&view=article&id= 14997 4 
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Figure 95: Google Play revenue estimate by region (USD in millions) 
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Source: Business Insider 

Content 

945 Currently, Google Play in SA is limited to Google Play Apps, Books, Music and 

Movies, although no series content is available as yet. On Google Play Movies, 

there is currently no local content, although Google is working to soon include 

local and regional content. Content suppliers for Google Play Movies in SA 

include Warner, Disney, Fox, NBC, Sony, Paramount and MGM.545 Key TVOD 

and EST movie titles available on Google Play Movies SA include -

945.1 Warner: "Wonder Woman", "Kong: Skull Island", the "Harry Potter" 

franchise; 

945.2 Disney: "Frozen", "Maleficent", the "Pirates of the Caribbean" franchise; 

945.3 Fox: "War for the Planet of the Apes", "Taken 3", "Avatar"; 

541 Vodacom, Pay with Google Play: 
http://www. vodacom. co.za/vod acom/servicesli nternet/ pay-with-goog le-play 

542 Balancing Act, 19 August 2011 , Google cache servers drive interconnection in Africa: 
https://www.balancingact-africa.com/news/telecoms-en-22779/google-cache-servers-drive
interconnection-in-africa 

543 Google Play, 6 March 2017, Google Play turns 5 today! : 
https://blog.google/products/google-play/goog le-play-turns-5-today/ 

544 Business Insider, 10 July 2015, We finally got some really good data on just how much money 
Google makes from YouTube and Google Play: 
http:/luk.businessinsider.com/stats-on-googles-revenues-from-youtube-and-google-play-2015-7 

545 Google Play: 
https://play.google.com/store/movies/collection/promotion collections movie studios 
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NBC: the "Fast and the Furious" franchise, "Despicable Me 3", the "50 

Shades of Grey" franchise; 

Sony: the "Spider Man" franch ise, "Underworld: Blood Wars, Hotel 

Transylvania 2"; 

Paramount: the ''Transformers" franchise, "xXx Return of Xander 

Cage", "Jack Reacher"; and 

MGM: the "007'' franchise, "The Terminator", the "Rocky" franchise. 

946 Hulu is a subscription streaming service offering on-demand channels, as well 

as original and acquired series and movies. Hulu is owned by a consortium of 

the largest USA broadcast networks, which includes Walt Disney Company, 

Twenty-First Century Fox, Comcast, and Time Warner. Hulu was launched in 

2008 in the USA, and started off offering free ad-supported on-demand content 

and later paid-for advertisement-free packages. 

947 Since its launch, Hulu has grown substantially in the USA. In May 2017, Hulu 

reported an audience of 47 million viewers.546 The Figure below shows the growth 

in subscriber numbers in the USA. 

546 Hulu, 3 May 2017, Hulu amplifies growth with original series orders, new content deals and 
premium advertising innovations at 2017 upfront presentation: https://www.hulu.com/press/hulu
amplifies-growth-with-original-series-orders-new-content-deals-and-premium-advertising
innovations-at-2017 -upfront-presentation/ 
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Figure 96: Growth of Hulu subscribers 
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948 In May 2017 Hulu was ranked 51h on the list of top 25 Apps used for streaming 

on TV sets in the USA, behind Netflix, YouTube, APV and Pandora.547 In another 

study it was revealed that Hulu subscribers spent more time on the service per 

day than subscribers of other streaming services such as Netflix and APV.546 In 

the month of October 2017, Hulu had 160.6 million visits to its website on desktop 

and mobile, and in November 2017 is ranked 71h in Entertainment Android Apps 

and 3rd in Entertainment iOS Apps in the USA.549 

547 Advanced Television, 19 May 2017, Survey: Netflix #1 app for TV streaming: http:/ladvanced
television.com/2017/05/19/survey-netflix-1-app-for-tv-streaming/ 

548 TechCrunch, 5 July 2017, U.S. cord cutters watch more Netflix than Amazon Video, Hulu and 
YouTube combined: https://techcrunch.com/2017/07/05/u-s-cord-cutters-watch-more-netflix-than
amazon-video-hulu-and-youtube-combined/ 

549 Estimates based on web traffic 
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Offering 

949 In August 2016 Hulu discontinued its free on-demand package, and in May 2017 

launched its "Live TV" service. There are currently three available packages: 

949.1 Hulu Limited Commercials (US$5.99 per month) : access to the Hulu 

streaming library with limited commercia ls. 

949.2 

949.3 

Hulu No Commercials (US$11 .99 per month): access to the Hulu 

streaming library with no commercials. 

Hulu with Live TV (US$39.99 per month): access to the Hulu streaming 

library with limited advertisements, as well as live streaming of over 50 

TV channels, including sports, news and entertainment. 550 

950 Hulu also has three add-on package options available: HBO (US$14.99 per 

month), Cinemax (US$9.99 per month), and Showtime (US$8.99 per month). 

Add-on packages include the live streams of the channels, as well as a library of 

on-demand content_s51 

951 Hulu has partnered with Spotify to bundle the two services under one 

subscription plan. The bundle will initially be targeted at USA college students 

and will cost US$4.99 per month- the same as Spotify's existing student plan.552 

952 Subscribers can stream via iOS and Android mobile devices (plus Apple TV and 

Android TV), as well as various gaming consoles (including PlayStation, 

Nintendo and Xbox), selected smart TV sets, and other Internet-connected 

screens (including Roku, TiVo and Blu-Ray players). Hulu is also available via 

web browsers.553 There is no option to download content for off-line viewing, 

although Hulu has promised to add this feature.554 

550 Hulu: https://www.hulu.com/welcome?orig referrer=https%3A%2F%2Fwww.google.co.za%2F 
551 Hulu: https://www.hulu.com/ 
552 TechCruch, 7 September 2017, Spotify and Hulu partner on a discounted entertainment bundle, 

first aimed at students: https://techcrunch.com/2017/09/07/spotify-and-hulu-partner-on-a
discounted-entertainment-bundle-first-aimed-at-students/ 

553 Hulu, About Hulu: https://help.hulu.com/en-us/supported-devices 
554 Engadget, 18 January 2017, Hulu will let you download shows "in a few months": 

https://www.engadget.com/20 17/01/18/hulu-teases-downloads/ 
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Content 

953 Hulu provides its own original content, as well as third party content. As of 

October 201 7 the Hulu catalogue was made up of 3 302 titles. The Figure below 

shows the growth of Hulu's USA catalogue between March 2017 and October 

2017. 

Figure 97: Growth of Hulu's USA catalogue (number of titles) 
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Source: Reel Media analysis, Hulu catalogue, March- October 2017 

954 Hulu offers a number of award winning original shows including "The Handmaid's 

Tale", "The Mindy Project", "The Path", and "11 .22.63", which all won Emmy 

awards. "The Handmaid's Tale" was the first streaming show to win best drama 

at the Emmy Awards, beating Netflix's "Stranger Things", "House of Cards", and 

"The Crown".555 Hulu's "Casual" was nominated for a Golden Globe award. 

555 Mashable, 18 September 2017, "The Handmaid's Tale" is the first streaming show to win Best 
Drama at the Emmys: http://mashable.com/201 7 /09/17 /emmys-2017 -best-drama
series/#DbxNg36sPgqz 
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955 Acquired content available on-demand is from suppliers including Paramount, 

MGM, Sony, Fox, Disney, NBC, CBS, Lionsgate and BBC. Hulu added a number 

of shows earlier in 201 7 which were removed from Netflix (including Fox library 

content).556 

956 Content available on Hulu Live TV includes news, sports and entertainment 

channels from the likes of Fox, Disney, NBC, CBS, The CW, Turner, A+E and 

Scripps.557 

957 Hulu is reported ly spending around US$2.5 billion (R35 billion) on content in 

201 7. The company has not yet said whether it will be increasing its content 

budget for 2018.558 

958 Hulu does not release revenue figures, but estimates are that Hulu will total 

US$2.4 billion (R33.6 billion) in revenue in 2017 from its legacy ad-supported on

demand service and its non-advertising service (61% from subscriber revenues 

and 39% from advertising). Hulu's latest Live TV service could substantially 

increase its overall revenue. The service could initially generate annual 

advertising revenue of US$71.1 million (R1 billion) and $568.3 million (R8 billion) 

in subscriber fees, according to estimates.559 

Apple 

959 Apple is a multinational technology company which designs, develops and sells 

consumer electronics, computer software and online services (including iTunes). 

iTunes started as a digital music hub. In 2006 it expanded its content offering to 

include audio-visual content. Series and movies (including individual episodes) 

were made avai lable on both an EST and TVOD basis.560 iTunes was made 

556 Uproxx, 22 March 2017, Is Hulu Now A Better Value For TV Fans' Money Than Netflix?: 
http://u proxx. com/tv/h u lu-vs-n etflix/ 

557 Hulu, About Hulu: https://www.hulu.com/press/abouU 
558 TechCrunch, 5 July 2017, Hulu to spend $2.5 billion on content in 2017, add 7 more original series: 

https://techcrunch.com/201 7/09/15/hulu-to-spend-2-5-billion-on-content-in-2017 -add-7 -more
original-series/ 

559 Media Post, 23 June 2017, Hulu Live Could Pullin $500 Million In Yearly Revenues: 
https://www.mediapost.com/publications/article/303368/hulu-live-could-pul l-in-500-million-in
yearly-rev. htm I 

560 Macworld, 9 January 2016, 15 years of iTunes: A look at Apple's media app and its influence on 
an indus try: https://www. macworld. com/article/30 1987 8/software/15-years-of-itu nes-a-look-at
apples-media-app-and-its-influence-on-an-industry.html 
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avai lable in SA in 2012, though with no series currently available for 

rental/purchase. 

960 In 2015 SA was among the 100 countries where Apple made its music streaming 

service, Apple Music, available. The service includes more than 40 million songs 

available for online streaming , and now includes a growing catalogue of Apple 

orig inal shows. Apple Music has reportedly "well past" 20 million paying 

subscribers, with over 40 million users in the USA alone (mostly made up of users 

making use of the three-month free trial) .561 Apple Music comes pre-installed on 

all iOS devices. 

961 The company has also launched an Apple TV device which, like Google's 

Chromecast, provides an Apple portal for accessing online content, which 

includes Apple's iTunes as well as other streaming services like Netflix, APV and 

Hulu. The latest Apple TV has 4K HDR functionality. Apple has also recently 

launched an Apple TV App which collates series and movies from across the 

large col lection of streaming services available on Apple TV. Apple TV has 

managed to gain traction in the USA, with an estimated 5% of all households in 

the USA with a Wi-Fi connection using the Apple TV device.562 

962 Apple posted revenue of US$52.6 billion (R736.4 billion)563 in its Q4 2017 

results,564 a 12% increase from the year-ago quarter. International sales 

accounted for 62% of the quarter's revenue. This was also its best quarter ever 

for services. Apple's services revenue is made up of revenue from iTunes, 

iCioud, Apple Music, Apple Pay, Apple Care and the various App Stores. 

Analysts predict that the services revenue is expected to grow 17% per year 

561 9to5mac, 9 March 2017, Apple Music saw over 40M users on mobile last month, leading Spotify 
by 1OM: https://9to5mac.com/2017/03/29/apple-music-mobile-users-compared-to-spotify/ 

562 9to5Mac, 3 April 2017, Apple TV penetration hits 5% of all U.S. households with WiFi; chasing 
Roku, fire TV & Chromecast: https://9to5mac.com/2017 /04/03/apple-tv-penetration-hits-5-of-all-u
s-households-with-wifi-chasing-roku-firetv-roku/ 

563 Exchange rate of 1 USD = 14.16 ZAR, as at 17 November 2017: 
http://www.xe.com/currencyconverter/ 

564 Apple, 2 November 2017, Apple Reports Fourth Quarter Results: 
https://www. apple. com/newsroom/20 17/11 /apple-reports-tau rth-quarter -results/ 
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through to 2021, with a growth in hardware revenue of 2.4%, and a continuation 

of about 30% annual growth in Apple's App Stores per year.565 

Figure 98: Apple Services Revenue per Quarter 
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Offering 

963 iTunes SA allows users to rent or buy movies, which can either be streamed or 

downloaded via the iTunes Store's mobile and desktop Apps. Available platforms 

include iPhone, iPad, iPod touch , Apple TV, Mac, and PC. The Family Sharing 

function allows up to six people to access the downloaded title. 

964 South African users are charged in rands when renting or purchasing a movie 

from the iTunes Store: 

964.1 To rent (available for 48 hours after download): ranges from R34.99 to 

R44.99 per title; 

964.2 To buy: ranges from R99 to R169.99 per title. 

565 Apple Insider, 1 August 201 7, Apple's services business alone now the size of a Fortune 100 
company, beats out Face book: http://appleinsider.com/articles/1 7 /08/01/apples-services
business-alone-now-the-size-of-a-fortune-1 00-company-beats-out-facebook 
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965 Apple Music offers three plans: 

965.1 Student (R29.99 per month); 

965.2 Individual (R59.99 per month or R599 per year); 

965.3 Family (R89.99 per month).s66 

Content 

966 In August 2017 Apple committed to spending US$1 billion (R14 billion) on original 

productions over the next year and hired two executives from Sony Pictures to 

oversee the operation .567 

967 SA receives a different content offering to the USA due to licensing agreements 

with content producers and other content providers, the main difference being 

that no series are currently available in SA. iTunes SA has over 3 000 movies 

available for rental/purchase.568 Movies available are mostly Hollywood movies 

(including documentaries and children's and family titles), along with a few local, 

Bollywood and Asian titles. iTunes has the latest titles available after theatrical 

release, as well as a substantial library catalogue. Recent 2017 releases 

available include "Wonder Woman", "The Mummy", "Beauty and the Beast", and 

"IT'. South African movies available include "Liefling: The Movie", "Leon Schuster 

Schuks Tshabalala's Survival Guide to South Africa", "Night Drive", and 

"Serengeti Symphony". 

968 The iTunes offering in SA consists of content from all the well-known Hollywood 

movie suppliers including Warner, Disney, Fox, NBC, Sony, Paramount, MGM, 

Lionsgate, Miramax and DreamWorks. 

566 Apple Music: https://www.apple.com/za/apple-music/plans/ 
567 Variety, 16 August 2017, Apple Sets $1 Billion Budget for Original TV Shows, Movies: 

http://variety.com/2017 /digital/news/apple-1-billion-original-tv-shows-movies-budget-1202529421 I 
568 iTunes Catalogue as of 17 November 2017: https:llitunes.apple.com/za/genre/films/id33 
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969 Apple is expanding into original content, with plans to release a remake of 

"Amazing Stories", a science fiction series by Steven Spielberg, as an Apple 

original.569 Apple has also ordered a drama series about the world of network 

television starring Jennifer Aniston and Reese Witherspoon.570 

970 Apple has also been buying orig inal movies and TV shows for its music App. 

Apple Music has re leased unscripted series "Planet of the Apps" and "Carpool 

Karaoke", and is about to release a documentary about music industry legend 

Clive Davis.571 Several other music-related "specials" are already available on 

Apple Music, including behind the scenes interviews, extra footage, and 

exclusive short movies. 

REGIONAL AND LOCAL OTT SERVICES 

971 In addition to the large global players, regional players have emerged within sub

Saharan Africa. 

Showmax 

972 Showmax is an SVOD service owned by Naspers. It launched in August 2015 

and offers a variety of local and international series and movies , which include 

original content. Since its launch Showmax has managed to rapidly enter new 

territories and is currently avai lable in over 70 countries, including countries in 

Africa, Europe and North America.sn 

973 Showmax has grown considerably in SA and has managed to reach 1 0 million 

views (with over 5 million hours of content viewed) within 11 months of 

launching.573 

569 The Verge, 10 October 2017, Apple's big jump into original content: 
https://www.theverge.com/2017 /10/1 0/16454312/apple-steven-spielberg-amazing-stories
original-content-deal 

57° CNN, 9 November 2017, Jennifer Aniston returning to TV in Apple original series with Reese 
Witherspoon: http://ed ition. cnn. com/201 7 /11 /08/entertainmenUjennifer -an iston-reese
witherspoon-apple-series/index.html 

571 TechCentral, 11 October 2017, Apple's plan to challenge Netflix comes into clearer view: 
https :/ /techcentra I. co .za/ap pies-pia n-cha llenge-n etfl ix -comes-clearer -view /77 4 57 I 

572 Showmax, Help: https://www.showmax.com/eng/help/introduction/8 
573 Cape Talk, 21 July 2016, SA Showmax subscribers watched 10 million Tv shows & fi lms in 11 

months: http://www.capetalk.co.za/articles/15195/sa-showmax-subscribers-watched-1 0-mill ion-tv
shows-and-films-in-11-months 
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Offering 

974 Across Africa and in Poland, Showmax offers its full service, with international 

and local content available. In other European regions and North America, 

Showmax offers only South African series and movies, aimed at a diasporic 

audience. 

975 Showmax in SA has a subscription fee of R99 per month, after a 14-day free trial. 

Subscribers are able to stream content on web browsers or on iOS and Android 

devices via the Showmax App. There is also the option to download content for 

offline viewing. Users can also subscribe by purchasing prepaid vouchers, or 

paying their monthly subscription fees using rewards from loyalty programmes, 

such as Smart Shopper point, eBucks vouchers and UCount vouchers.574 

Showmax has also partnered with Vodacom to give subscribers three months of 

free data when Vodacom subscribers add Showmax to their mobile phone bill or 

pay using prepaid airtime.575 

Content 

976 Showmax content in SA includes international series and movies, as well as a 

substantial number of local series and movies, with sub-titles in eight official 

languages. Showmax delivers a number of international series "Express from the 

US", meaning that they are available on Showmax within 24 hours of being 

screened in the USA. The Figure below shows the Showmax catalogue for SA 

as at August 2017. Local content accounts for 58% of the total hours of content 

available in SA. 

574 MyBroadband, 8 September 2017, How Showmax stands out from other VoD services in South 
Africa: https://mybroadband.co.za/news/industrynews/228211-how-showmax-stands-out-from
other -vod-services-i n-south-africa. htm I 

575 TechCentral, 27 March 201 7, Vodacom to offer "free" data for ShowMax: 
https :1/techcen tra I. co .za/vod acom-to-offer-free-data-for -s howmax/72 7 4 9/ 
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• • • 
Titles Seasons Hours 

Percentage of 

catalogue (hours) 

International (US, UK, CA, AU) 

540 529 7 020 42% 

Local 

345 420 9 563 58% 

Total 885 949 16 583 100% 

Source: Based on Showmax catalogue 

977 The Figure below shows the Showmax SA catalogue volumes over a one-year 

period from September 2016 to August 2017 (taking into account content 

additions and expiries). From September 2016 to August 2017, the catalogue 

grew 6%. Showmax had an average monthly addition rate of 1 034 hours per 

month over the time period. 576 

Figure 100: Showmax SA catalogue volumes (hours of content) 
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576 Based on Showmax catalogue 
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978 The Showmax offering in SA consists of content from a number of well-known 

content suppliers including HBO, CBS, Disney, NBC, MGM, Warner, Lionsgate 

and Paramount. The Figure below shows the list of content suppliers available 

on Showmax SA as at August 2017. 

Source: Based on Showmax catalogue 

Kwese Play 

979 Kwese Play launched in SA on 14 September 2017, and is an IPTV content 

aggregation platform offered through the Kwese-branded Roku STB. The STB 

functions as a platform on which to view Kwese-branded content (currently 

limited to a small selection of sports VOD content), as well as content from other 

providers like Netflix, YouTube, Red Bull TV and FTA channels like Aljazeera 

and Bloomberg TV.sn 

577 Kwese: https://www.kwese.com/ 
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980 Kwese Play is a product of Econet, a telco group which has operations and 

investments in Africa, Europe, North and South America and the East Asian 

Pacific Rim.578 The company owns the largest terrestrial fibre network in Africa 

through its subsidiary Liquid Telecom, as well as a mobile wireless business, with 

more than 15 million subscribers. It operates as the back-end service for all 

leading mobile network operators on the continent. Econet is also responsible for 

developing Africa's largest and fastest growing mobile wallet service, Ecocash. 

Econet also offers a free and paid IPTV and linear DTH service ca lled Kwese TV 

in 14 African regions (excluding SA).579 

981 A Kwese TV App is available for iOS and Android mobile devices in Africa, 

allowing users to stream TV channels and access VOD content. The App is not 

officially available in SA, but can be downloaded from App stores. 

Offering 

982 The Kwese Play device is mainly aimed at FTTH, ADSL and LTE broadband 

users and will leverage the fibre network operated by Liquid Telecom across 

Africa. (In February 2017 Liquid Telecom purchased Neotel, an FNO in order to 

increase its South African footprint.)580 

983 Kwese Play functions as a content aggregation platform for Kwese-branded 

content (limited to sports VOD content in SA), and for other VOD, SVOD and 

FTA content providers. The device comes bundled with Netflix, and purchasers 

of the Kwese Play STB receive a three-month free trial of Netflix (after which 

normal subscription fees apply). Kwese is currently the only company in Africa to 

have direct billing integration for Netflix through its service.581 

578 Econet, About Us: http://www.econetwireless.com/about-econet. php 
579 Kwese TV countries: Botswana, Ethiopia, Ghana, Kenya , Lesotho, Malawi, Namibia, Nigeria, 

Rwanda, Swaziland, Tanzania, Uganda, Zambia, Zimbabwe. Kwese: https://kwese.com 
580 TechCentral, 14 September 2017, Kwese Play, Econet bringing Roku box, Netflix to SA: 

https://techcentral.co.za/kwese-play-econet-bringing-roku-box-netflix-sa/76986/ 
581 TechCentral, 14 September 2017, Interview: Kwese Play CEO Ryan Solovei: 

https://techcentral.co.za/interview-kwese-play-ceo-rvan-solovei/76996/ 
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984 Kwese signed an exclusive partnership with Roku for the development of its Play 

device. Content currently streams in SO and HD, with plans to release a 4 000 

capable STB at a later stage.562 The STB is available from various retailers563 at 

a cost ranging from R999 (a launch special) to R1 599. 

985 Various promotional bundles are also available: if the STB is purchased from Vox 

Telecom, it includes 300GB of free data per month for three months;564 if 

purchased from Cellucity, customers receive 40GB of Vodacom data and an L TE 

router for R379 per month;565 if purchased from Incredible Connection for R999, 

it comes bundled with 300GB of Vox data for three months. 566 

986 Other notable Econet partnerships include a deal with iflix Africa to allow the 

streaming service to use Econet's wireless infrastructure.567 

Content 

987 The Kwese Play device prioritises Kwese content, as well as content from Netflix, 

YouTube and Red Bull TV, by having four dedicated buttons on the remote. 566 

988 Kwese hopes to build up its offering to have a "couple of thousand channels" 

available in the Roku OS App store in the future. 569 Current channels include 

Netflix, Red Bull TV, Aljazeera, TED, Bloomberg TV, iFood TV and LoonyToon 

Network. Users are able to manually add more channels from the Roku OS App 

store (104 "channels" are currently available). Kwese has stated that it intends to 

562 TechCentral , 14 September 2017, Interview: Kwese Play CEO Ryan Solovei: 
https://techcentral.co.za/interview-kwese-play-ceo-ryan-solovei/76996/ 

563 Retailers: Kwese E-Store, Cellucity, Incredible Connection, Takealot, LiquidTelecom. 
564 Vox: https://staging.voxtelecom.co.za/kwese 
565 MyBroadband, 14 September 2013, Official Netflix partner Kwese Play launches Roku player in 

South Africa: https://mybroadband.co.za/news/broadcasting/228557 -official-netflix-partner-kwese
play-launches-roku-player-in-south-africa.html 

566 Kwese Play, Roku Powered Streaming Device: 
https://www.incredible.co.za/kwese-play-roku-powered-streaminq-device 

567 Kwese, 2 August 2017, iflix Africa and Econet Media collaborate to revolutionise entertainment 
across sub-Saharan Africa: 
https://www.kwese.com/news/1 030286/iflix-africa-and-econet-media-collaborate-revolutionise
entertainment-across-sub 

566 TechCentral , 14 September 2017, Interview: Kwese Play CEO Ryan Solovei: 
https://techcentral.co.za/interview-kwese-play-ceo-ryan-solovei/76996/ 

569 MultiChoice Video Entertainment: Strategy and development, Kwese Play powered by Roku, p3 
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include content services from its various partnerships, including with iflix, NBAtv 

and NFL360 (currently not available on the device). 

989 Kwese-branded channels are available on the STB in Africa, through a Kwese 

TV App on the STB interface. Channels include Kwese Prime, Kwese Stories, 

Kwese Family, Kwese Movies 1, Kwese Movies 2, Kwese Movies 3, Kwese Now, 

Kwese Inc, Kwese Kids and Kwese Sports channels.590 

990 There are currently no live Kwese channels available in SA (from within the App) , 

although Kwese plans to make content from its Kwese TV channels available on 

the STB in SA in the future. 

991 Kwese also offers a wide range of sports coverage in Africa in the form of FTA 

channels, paid-for sports channels, and a sports website called Kwese ESPN 

(featuring sports fixtures and results for football, NBA, rugby, cricket, F1 and 

NFL). Kwese has been very active in acquiring sports rights, its main 

partnerships being with ESPN, NFL and the NBA (Kwese is the exclusive partner 

for NBA across Africa). It also has the FTA EPL rights. 591 The Kwese Freesports 

FTA channel broadcasts exclusively into Africa and has more than 70 million 

viewers. 

iflix 

992 iflix is a subscription VOD service focused on emerging markets. It has a 

presence in 25 countries in Africa and Asia.592 iflix was launched in May 2015 in 

Malaysia and the Philippines, and has since expanded across Asia and into the 

Middle East and North Africa ("MENA") and sub-Saharan Africa, reaching 

5 million members within two years.593 iflix officially launched into sub-Saharan 

Africa in August 2017, in Nigeria first, followed by Kenya, Ghana and Zimbabwe. 

59° Kwese: https://www.kwese.com/ 
591 TechCentral, 14 September 2017, Interview: Kwese Play CEO Ryan Solovei: 

https://techcentral.co.za/interview-kwese-play-ceo-ryan-solovei/76996/ 
592 Bahrain, Bangladesh, Brunei, Cambodia, Egypt, Ghana, Indonesia, Iraq, Jordan, Kenya, Kuwait, 

Lebanon, Malaysia, the Maldives, Myanmar, Nepal, Nigeria, Pakistan, the Philippines, Saudi 
Arabia, Sri Lanka, Sudan, Thailand, Vietnam and Zimbabwe 

593 iflix, 1 June 2017, iflix extends global footprint to 23 territories with iflix Africa: 
https://www.iflix.com/images/media/press/1 Jun17 iflix Africa.pdf 
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The service is not yet available in SA, but the company is expected to enter the 

SA in the near future and has set up an office in Cape Town.594 

993 iflix employs over 700 people across 24 offices worldwide.595 iflix's Asian 

headquarters are in Malaysia, and its African headquarters are in Cape Town.596 

As at September 2017, if lix had 35 staff members in SA, five in Ghana, 12 in 

Kenya and eight in Nigeria .597 

994 iflix has sign ificant backing from investors, including European Pay TV giant 

BSkyB, global telco Liberty Global and Hollywood studio MGM.598 The company's 

advisory board includes the CEO of MGM, a former chairman of Fox, and a 

former chairman of NBC.599 iflix is forecast to earn US$18 million (R252 million) 

in global SVOD revenues in 2017, set to grow to US$228 million (R3.2 billion) in 

2022. 

995 The Figure below shows the growth iflix has experienced in Indonesia, one of its 

strongest and most established markets (iflix launched in the region in June 

2016). This is based on the total number of monthly visits to the iflix website on 

both desktop and mobile devices, share of traffic, and App downloads. Website 

visits have fluctuated throughout 2017, but remain in the millions, and in October 

iflix had over 2 million monthly site visits in Indonesia. Its Android App downloads 

have grown significantly between June and October 2017, increasing by 77% 

over the four months. 

594 TechCentral, 9 August 2017, iflix secures R1.8bn in new funding: https://techcentral. co.zaliflix
secures-r1-8bn-new-fund ing/76252/ 

595 iflix, About Us: https://piay. iflix.com/static?page=about 
596 MyBroadband, 1 June 2017, iflix opens African headquarters in Cape Town: 

https: //mybroad band. co. za/news/broadcasti ng/21 35 76-ifl ix -open s-african-h eadq uarters-i n-cape
town.html 

597 According to Linkedln Premium data, September 2017 
598 CNN Tech, 25 April2017, The startup that's aiming to outsmart Netflix in Asia: 

http://money. cnn. com/20 17/04/25/tech nology/malaysia-iflix-catcha-q roup/index. html 
599 iflix, 22 May 2015, if lix announces advisory board: 

https://www.iflix.com/images/media/pressliflix Announces Advisory Board.pdf 
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F • 102 G th t ·tr · 1 d 201 7 
Total monthly 

Arts and 
Video players 

entertainment Android App 
Month visits (desktop & Traffic share 

website 
and editors App 

downloads 
mobile) 

ranking 
ranking 

Jan-17 3 056 000 0.34% 39 N/A 405 359 

Feb-17 1 782 000 0.20% 61 8 337 653 

Mar-17 1 250 000 0.12% 80 4 274 034 

Apr-17 1 892 000 0.17% 73 8 339 381 

May-17 2 174 000 0.18% 70 8 380 541 

Jun-17 3 911 000 0.32% 45 16 369 941 

Jul-17 2 599 000 0 .21% 60 23 423 213 

Aug-1 7 2 163 000 0.1 7% 73 N/A 452 222 

Sep-17 1 990 000 0.17% 73 N/A 539 635 

Oct-17 2 043 000 0.17% 90 10 654 632 

Source: MultiChoice estimates based on web traffic and App downloads 

Note: Traffic share is the share of desMop and mobile traffic of the top 100 arts and entertainment websites in Indonesia. These 
include social media, music streaming and TV and video sites. 

The video players and editors App ranking compares a range of Apps including TV and video, gaming, and entertainment. 

Offering 

996 iflix offers an ad-free SVOD service for a flat fee, with a 30-day free trial. Users 

can subscribe to iflix for a monthly fee (on average US$2.50) or an annual fee 

(on average US$25). iflix has an Android and iOS App, and is available on TV 

sets, mobile phones and PCs. Subscribers can stream, as well as download 

content (for off-line viewing). 

997 iflix has chosen to focus on emerging markets with low broadband penetration, 

and to partner with telcos in order to limit the expenses users incur on mobile 

data to use the service. 

997.1 iflix has collaborated with Econet Media's Pay TV service Kwese TV to 

leverage Kwese's experience in the electronic audio-visual market to 

support the launch of iflix's service. iflix Africa will soon make its service 

in Zimbabwe available to Econet Wireless mobile subscribers.600 

600 Innovation Village, 2 August 201 7, iflix partners Kwese for SVOD launch in sub-Saharan Africa: 
http://innovation-village.com/iflix-partners-kwese-svod-launch-sub-saharan-africa/ 
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iflix has partnered with Nigerian telco Globacom to offer its subscribers 

60 days of unlimited access to if lix, with reduced-cost data bundles. 

After the free period, Globacom customers will receive iflix for a 

discounted monthly fee.so1 

In MENA, iflix has partnered with Zain , a Kuwait-listed mobile operator, 

in order to leverage the te lco's 47 mil lion subscribers.602 

998 The iflix cata logues in more established reg ions, like Malaysia and Indonesia, 

consist of almost 20 000 hours of content in each region .603 The iflix sub-Saharan 

African catalogues are smal ler, having only launched recently, and include a mix 

of Bollywood, Nollywood and Hollywood titles. As of September 2017, iflix Kenya 

offered a total of 1 67 4 titles and 6 807 hours. Of th is, 81% is international 

content, and 19% is African content. In terms of content types available, 44% is 

series, 28% is movies, 11 % is children's content, and 17% is non-scripted 

content.604 

999 The iflix offering in sub-Saharan Africa consists of content from a number of well

known suppliers, including Warner, NBC, Paramount and MGM. The Figure 

below shows the list of content suppliers available on iflix in sub-Saharan Africa 

as at September 2017. 

601 Bella Naija, 8 November 2017, Welcome to the New Data Revolution with Glo & lflix! Enjoy 
Unbelievable Internet Subscription Rates: https://www. bellanaija.com/2017/11 /glo-iflix-new-data
revolution/ 

602 Zain, 15 February 2017, Zain and iflix establish joint venture iflix Arabia to bring world-class 
internet TV service to region: https://www.zain.com/en/press/zain-and-iflix-establish-joint-venture
iflix-arabil 

603 Based on iflix catalogue 
604 Based on iflix catalogue 
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Warner 0 0 D D 

NBC 0 0 0 D 

Paramount D 0 0 0 

MGM 0 0 0 0 

Mira max D 0 D 0 

Lionsgate 0 0 0 D 

BBC 0 0 0 0 

A&E 0 0 D 0 

Via com 0 0 0 0 

Endemol 0 D 0 0 

DHX D D 0 D 

iROKO 0 0 D 0 

Rushlake Media D 0 0 0 

Indigenous Film D 0 D D 

Source: Based on iflix catalogue 

1000 iflix has created original programming for its Asian and MENA services, and is 

looking to partner with African producers to create original African programming 

in the near future.605 iflix has raised funds totalling US$220 million (R3.1 billion) 

from investors so far this year, some of which will go towards investment in more 

local and original content.606 

iROKOtv 

1001 iROKOtv, in operation since December 2011, is another VOD platform focusing 

exclusively on African content. It is available in 178 countries,607 including in 

SA.608 It offers mostly Nollywood movies and telenovela series, and is a 

subscription based service. iROKOtv offers two packages, a monthly package 

for US$7.99 and a three-month package for US$14.99. 

605 Graphic Online, 11 September 2017, iflix to boost film industry: 
https://www.graphic.com.gh/entertainmenUshowbiz-news/iflix-to-boost-film-industry.html 

606 Financial Times, 7 August 2017, iflix raises $133m to stream into emerging markets: 
https://www. ft.com/contenU54 7 c6528-7b3d-11 e 7 -abO 1-a 13271 d 1 ee9c 

607 WIPO Magazine, October 2017, iROKOtv: delivering Nollywood content to the world: 
http://www. wipo. inUwipo magazine/en/2017 /05/article 0002. html 

608 iROKOtv, South African payment gateway: https://irokotv.com/users/paymenUZA 
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1002 The majority of the catalogue is made up of Nollywood movies, largely available 

in English along with a few titles in French, Yoruba, and lgbo. There is a mix of 

current and library titles available. iROKOtv has a growing catalogue of current 

content, including many original titles from its production company, Rok Studios. 

There are also a few Nollywood series avai lable.609 

1 0031n February 2017, iROKOtv set up various kiosks around Lagos, Nigeria, where 

subscribers are able to download data-free content from iROKOtv onto their 

mobile phones.610 In September 2017, more of these kiosks, along with local 

operations, were set up in Ghana and Kenya as iROKO starts to focus more on 

these two countries.611 

1003. 1 iROKOtv's biggest subscriber base is in the USA, followed by Nigeria 

and then the UK. No exact figures have been released.612 

1003.2 The iROKOtv website had 22.21 million tota l visits worldwide over a 

one-year period (November 2016- October 2017), with a 50150 split 

between desktop and mobile visits. 

1003.3 The iROKOtv Android App has increased hugely in popularity in SA 

over the one-year period (November 2016 - October 2017), with 

downloads increasing by nearly 28 times from 86 to 2 462.613 

609 Based on iROKOtv Catalogue 
61° Kombini, iRokoTV Is Now Offering Data-Free Downloads For Nollywood Movies: 

http :1 lwww. kon bini. coming/entertain menUi rokotv-is-offeri ng-d ata-free-down loads-for -nollywood
movies/ 

611 Pulse, 12 September 2017, Nigerian firm expands its business to Kenya & Ghana, introduces 
kiosks: http://www. puIs e. ng/news/tech/i ro ko-tv-n ig e rian -firm-expand s-its-business-to-kenya
ghana-introduces-kiosks-id7301 085.html 

612 Techpoint, 9 January 2017, Nigeria overtakes UK to become iROKOtv's second largest subscriber 
market: https://techpoint. ng/2017 /01 /09/irokotv-nigeria-now-second-largesU 

613 Estimates based on web traffic · 
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Figure 104: SA Google Play Store iROKOtv App downloads (November 2016-
October 2017) 

Source: Estimates based on App download data 

·---- -·---· ·-

Digital Entertainment On Demand 

·- / ' / -· 
~· 

1 004 Digital Entertainment On Demand ("DEOD") is Discover Digital's OTT service, 

which launched in SA on 4 May 2017. DEOD is accessible on Android and iOS 

devices and on all major web browsers (and soon via IPTV STBs), and 

subscribers have the option to stream or download content.614 

1 005 1t offers a mix of SVOD content, live TV channels, and TVOD rentals of recent 

cinema releases and library titles. The subscription options are broken down into 

different content genres, al lowing the customer to choose from a number of 

different packages in order to build their own content offering.615 The separate 

packages available in SA include: 

1 005.1 "News"- access to global news channels, ranging from business to 

current affairs, including Bloomberg Television, Euronews and 

Aljazeera. Also available is daily sports news from DEOD Sports 

Network ("DSN"); 

1005.2 "Sports" - access to the best of extreme sports, fight sports, sailing , 

sports tuition and daily sports news from DSN; 

614 DEOD, FAQ: https://za.deod.tv/en/footer-learn/faq 
615 DEOD, FAQ: https://za.deod.tv/en/about/faq 
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1005.3 "On Demand"- access to series, movies, children's programmes, 

music videos, exclusive DEOD series, inspirational and educational 

content and daily sports news from DSN. 

10061n addition, DEOD allows customers to subscribe to combo packages- "News 

and Sports", "On Demand and News", "On Demand and Sports" and "DEOD 

Premium", which includes all content. 616 Packages include: 

Package Price Validity 

News R39 30 Days 

Sports R79 30 Days 

On Demand R69 30 Days 

On Demand- Weekly R25 7 Days 

On Demand- Weekend R12 Thursday Midnight to Sunday Midnight 

On Demand- Daily RS 24 Hours 

News and Sports R99 30 Days 

On Demand and News R99 30 Days 

On Demand and Sport R129 30 Days 

DEOD Premium- Weekend R35 Thursday Midnight to Sunday Midnight 

DEOD Premium- Week R59 7 Days 

DEOD Premium R159 30 Days 

Source: https:l/za. deod. tv/en/packages 

1007The service has a few key SVOD suppliers, including NBC, Sony, MGM, Starz 

and Miramax. A handful of Starz series are available with first run rights, including 

"Black Sails", "Power" and "Survivor's Remorse". For TVOD, titles from all six 

major studios are available (Disney, Warner, Fox, Sony, NBC and Paramount). 

1 0081n addition to niche and extreme sports content, DEOD has invested in more 

mainstream sports content. In June 2017 DEOD secured near-live short-form 

rights for the International Cricket Council ("ICC") Champions Trophy 2017 and 

the ICC Women's World Cup 2017 tournaments.617 

616 DEOD, All subscription packages: https://za.deod.tv/en/packages 
617 My Newsroom, 7 June 201 7, DEOD Announces Exclusive Deal with Channel 2: 

http://www.mynewsroom.co.za/deod-announces-exclusive-deal-with-channel-2/ 
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1009 DEOD has partnered with Sun International to offer account holders on its MVG 

loyalty programme discounted prices on DEOD subscription packages and a 

month's trial to DEOD's Premium subscription. Diamond members also receive 

a recurring subscription to News and On Demand every month.618 

Other local OTT services which have entered the market 

ONTAPtv 

1010 ONTAPtv, which is only available in SA, offers a range of series, movies, 

children's content and documentaries on a subscription basis. The service 

launched in September 2015, and is owned by PCCW Global, the international 

operating division of Hong Kong telco HKT.619 The service offers two subscription 

options: a Mega Pack package, which includes 552 titles at a cost of R89 per 

month; and a Chinese content package, which includes 42 titles at a cost of R88 

per month.620 The Mega Pack package consists of both international and African 

content. Subscribers are able to stream content on the ONTAPtv website and via 

Android and iOS Apps. Users are also able to download content on the App, 

available to view for a 48 hour period.621 

TracePiay 

1011 Trace Play is a subscription service offered by Trace TV, which launched in March 

2017 and is available world-wide.622 The service focuses primarily on afro-urban 

music, series and movies, and offers both live channels and VOD content. 

TracePiay offers two packages, a monthly package for R39 per month (one-week 

free trial) and a 12 month package for R399 (one-week free trial and two free 

months).623 

618 Sun International & DEOD: https://sunint.deod.tv/en/intro 
619 TechCentral, 16 September 2015, ONTAPtv. com launched in SA: 

https://techcentral.co.za/ontaptv-com-launched-in-sa/59809/ 
620 0 NT APtv: About ONT APtv. com: http://www. ontaptv. com/fag Detail. aspx? id= 1 &item=31 
621 ONT APtv: About ONTAPtv.com: http://www.ontaptv.com/faqDetail. aspx?id=1 &item=133 
622 Digital Content Africa (London), 4 April 2017, Africa-Based Trace TV Launches Traceplay: 

http://allafrica. com/stories/20 1704040342. html 
623 TracePiay: https://www.traceplay.tv/landing 
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1 012 1n June 2016 Trace TV announced the acquisition of Buni.tv, one of the three 

largest VOD services in Africa at the time.624 Buni.tv has since merged with 

TracePiay and users accessing the Buni.tv website are red irected to TracePiay. 

Buni.tv members prior to the merger now have fu ll access to TracePiay. 

1013 TracePiay offers live channels, including all 10 Trace music TV channels and 30 

Trace audio channels. Also available is VOD content, including Trace originals 

and acquired series, movies, documentaries and animations. The service offers 

American, African, Caribbean and European content.625 

1014 Key international titles available on demand include the drama series "Luther" 

(BBC) , reality series "Love & Hip-Hop" (independent supplier), movie "8 Mile" 

(NBC), and various music documentaries like "Made in America" and "Amy" (both 

from independents). 

1 015 Users are able to select their language of choice on both the website and App. 

In certain countries, changing the language preference will affect which content 

is available. TracePiay does this to ensure that users access titles which have 

audio, subtitles, or dubbing in their preferred language.626 

1016 Trace Play can stream from Internet-connected devices such as PCs and laptops, 

as well as iOS and Android smartphones and tablets. A temporary download 

feature for selected content from the TracePiay catalogue will be available in 

future at no additional cost.627 

1 017 The TracePiay website had a total of 406 494 website visits worldwide from 

launch in March 2017 to October 2017. The majority of website traffic comes 

from France (17.43%), followed by USA (14.97%), the Democratic Republic of 

Congo (7.23%), SA (5.71 %) and Ivory Coast (5.68%). The majority of website 

visits are via mobile browsers (83.15%).628 

624 Variety, 18 June 2016, Trace TV Buys Pan-African VOD Platform: 
http://variety. com/2016/tv/festivals/africas-trace-tv-buys-pan-african-vod-platform-1201798697 I 

625 TracePiay: https://www.traceplay.tv/landing 
626 TracePiay, Help Center Manage My Account: https://tracetv.zendesk.com/hc/en-us 
627 TracePiay, Help Centre, Using TracePiay: https: //tracetv.zendesk.com/hc/en-us 
628 Estimates based on web traffic 
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Do Box 

1 018 Do Box is an entertainment on-demand portal which offers a collection of African 

cinema-released movies, original series, short f ilms, music videos, 

documentaries, live events, comedy, and user generated content.629 DoBox 

launched in March 201 3 and is available worldwide. Its headquarters are in 

Nigeria and it has integrated with local telcos like MTN, Airtel, and Etisalat to offer 

zero-rated data usage. 630 The DoBox App is available on Android and iOS 

devices, and via desktop browsers.631 The DoBox offering is made up of mostly 

African content. 

1019 There is no monthly subscription offering - users pay for what they want to watch. 

Users can pay for content via DoBox Wallet, an electronic payment platform, or 

via other mobile money options. Charges are in Nigerian Naira. There is also a 

selection of free content available. 

TELCO OTT SERVICES 

1020 The domestic tel cos in SA have recently entered the electronic audio-visual 

services market, providing OTT services over their existing networks. 

Cell C 

10211n November 2017, Cell C launched Black, its own electronic audio-visual 

service. It has audio-visual content (both on-demand and live-streaming) , music, 

and a range of e-commerce options, such as buying concert tickets and sports 

betting. Users on any network are able to rent or buy electronic audio-visual 

content or subscribe to the service. Cell C stated that the objective is to "target 

the 27 million smartphones, which are currently in the South African market". 632 

629 DoBox, About Us: https://dobox.tv/who we are#.WhU6pOqWbiU 
630 TechCabal, 25 March 2016, Etisalat Dobox Is Finally Here: 

http:l /techcabal.com/2015/03/25/etisalat-dobox-is-finally-here/ 
631 DoBox, Download App: https://dobox.tv/static/app#.WhVSkOgWbiU 
632 The Media Online, 1 November 2017, Another VOD offering as Cell C launches black complete 

with live football coverage: http:/lthemediaonline.co.za/2017/11/another-vod-offering-as-cellc
launches-black-complete-with-live-football-coverage/ 
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Offering 

1022 Subscribers can sign up to SVOD and/or channel bundles, rent TVOD content, 

and buy EST content. Users are offered the possibility of subscribing to certa in 

offerings for a day, weekend , week or month. 

1022.1 SVOD and channel bundles range from R89 to R389 per month. The 

cheapest bundle offers local SVOD content and access to 16 streaming 

channels, while the most expensive bundle offers access to 

international and local SVOD content and 52 TV channels (except for 

the club football channels and Fox channels, available for separate 

subscription fees). 

1022.2 There are two SVOD options: 

1022.2.1 Flexi Premium, which offers access to local and international 

VOD content, costing R39 daily, R45 for a weekend, R60 

weekly or R99 monthly; and 

1022.2.2 Flexi Access, which offers access to local VOD content only, 

costing R10 daily, R1 9 for a weekend, R25 weekly or R39 

monthly. 

1022.3 There are a number of channel bundle offerings, ranging from R49 to 

R189 monthly, for packages including sports, children's, drama, reality, 

lifestyle and news genres. 

1022.4 Football club channels can be subscribed to individually. Subscription 

costs R5 daily, R1 0 for a weekend , R15 weekly and R25 monthly. The 

channels feature replays, interviews and documentaries. 

1 022.5 Movies in the TVOD catalogue are available to rent from R25 to R45, 

depending on the title and video quality. 

1022.6 Movies in the EST catalogue are available to purchase on a buy-to

own basis for R59 to R169, depending on the title and audio-visual 

quality. 
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1023 Cell C pre-paid subscribers can use their pre-paid airtime balance to pay for 

subscriptions and content. 633 Users from other networks are able to sign up with 

a credit or debit card. Cell C has introduced a number of data bundles and deals 

for use with the Black service. 

1023.1 Various "Black Friday" deals were announced at launch. Prepaid users 

who recharge with between R50 and R99.99 get zero-rated access to 

Black for two days (with a 50GB fair-use policy). Recharging with R1 00 

or more gets users zero-rated access for two days, but with a 1OOGB 

fair-use policy. Contract users (Connector and Pinnacle 100 and 

above) get zero-rated streaming of any movie rental for 30 days 

(150GB fair-use policy). 

1023.2 "BiackDATA" bundles were introduced, from R30 for 1GB of streaming 

data to R 1 499 for 200GB. 

1024 Black is accessible via web browsers and the GetBiack App is available on iOS 

and Android devices. An Android-powered STB is also available, which will be 

free for Cell C fibre customers. Content is available to stream in SO and HD and 

on-demand content can be downloaded, although studio restrictions apply. 

Content 

1025 Cell C has signed a three-year agreement with content and marketing service 

provider, Vubiquity, who will provide Black with SVOD, TVOD and EST content 

and linear channel bundles via their content partners. Vubiquity is providing Cell 

C with a mix of content across all genres, including international content, local 

South African content, Bollywood and Nollywood, and other content from the 

African continent. 

633 TechCentral, 1 November 2017, Cell C's Black: operator goes all-in on streaming content: 
https://techcentral.co.za/cell-c-unveils-biq-play-vod-black/77900/ 
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1026 Upon launch of the service on 14 November 201 7, there were a total of 745 titles 

and 2 356 hours of on-demand content available. This includes SVOD content 

(369 titles, 1 697 hours), TVOD content (31 9 titles, 555 hours), EST content 

available exclusively for purchase (56 titles, 98 hours) and music (2 374 

songs).634 

1026. 1 The majority of the SVOD catalogue (80%) is made up of international 

titles, with content from key suppliers including BBC, MGM, NBC, 

Miramax, Nickelodeon and Saban. 

1026.2 Local and regional content makes up 20% of the SVOD catalogue, the 

majority of which is Nigerian movies. 

1026.3 Almost all titles available via TVOD or EST are international movies, 

with key suppliers including Paramount, Fox, Warner, Disney and NBC. 

1 026.4 The music offering consists of songs of various genres from local and 

international artists. 

1027 Cell C is planning to include local content in the service. "Cell C's original reality 

series Hangman will be flighted on the platform and the telco also intends 

creating original movies, both local and international."635 

1028 Cell C has already indicated that it has acquired certain sports content, and that 

it is seeking to buy other major sports rights, including the Rugby World Cup. 636 

1029 There are currently 64 streaming linear TV channels available on the service, 

including sports, news, children's, lifestyle, drama and reality channels.637 

634 Based on Cell C catalogue 
635 The Media Online, 1 November 2017, Another VOD offering as CeiiC launches black complete 

with live football coverage: http:l/themediaonline.co.za/2017/11/another-vod-offeri ng-as-cellc
launches-black-complete-with-live-football-coverage/ 

636 Digital Media, 1 November 2017, Another VOD offering as CeiiC launches black complete with live 
football coverage: http://themediaonline.co.za/20 17/11/another -vod-offerinq-as-cellc-launches
black-complete-with-live-football-coverage/ 

637 Based on Cell C catalogue 
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1029.1 Key channels include MANU TV, Chelsea TV, Liverpool TV, Real 

Madrid TV, Barca TV, CBS Reality, Sony Channel, BBC News, Trace 

and True Movies. 

1029.2 At the launch event Cell C announced a new partnership with Fox, 

giving users access to various Fox live channels, as well as allowing 

Black subscribers to access the Fox+ VOD service in future- a first in 

Africa. 

Telkom 

1030 Telkom launched a zero-rated streaming platform called LIT on 1 September 

2017. LIT allows Telkom's customers who have signed up for FreeMe contracts 

to stream audio-visual content (for contracts of 5GB or more per month), videos 

and music (for contracts of 2GB or more per month), with no data costs. 638 

Offering 

1031 Although Telkom LIT does not offer its own content catalogue, it has partnered 

with established VOD services to provide users with a centralised entertainment 

hub. LIT allows customers to stream Netflix, Google Play and Showmax, 

provided customers have accounts for these streaming services. Additional 

services available include iTunes, Apple Music, DStv BoxOffice, DStv Now and 

Simfy Africa. 

1 032 There are three packages currently available: 

1 032.1 LIT Music: allows zero-rated streaming of music on a smartphone or 

tablet for subscribers of Telkom Free Me 2GB, 5GB, 1OGB and 20GB. 

1 032.2 LIT Video: allows zero-rated viewing in SO on a smartphone or tablet 

from selected audio-video service providers and is available to 

subscribers of Telkom Free Me 5GB, 1OGB, 20GB and unlimited. 

1032.3 LIT TV: allows zero-rated streaming to a TV set via an Android 

streaming STB. The device is compatible with Android and iOS -

638 Telkom response to question 31 of the Questionnaire 
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allowing for smartphones to be a keypad or voice enabled remote 

control for the streaming STB.639 Subscribers can access the same 

content as they are able to when using T elk om LIT on other devices. 

The streaming STB is available for once-off purchase (R 1 099) or can 

be added to existing contracts (from R49.99 per month over 

24 months). 

1033 From Telkom's submission to ICASA, it is apparent that it is considering its own 

audio-visual content offering to encourage the uptake of broadband in SA. 

Vodacom Video Play 

1034 Vodacom launched Vodacom Video Play in August 201 5. It offers third-party 

audio-visual content to customers by way of data bundles, which are measured 

in viewing time instead of the tradit ional measures of megabytes or gigabytes. 

For example, a bundle which allows a user to watch 30 minutes worth of 

audio-visual content costs R5. Customers buy a pre-paid bundle of minutes and 

can download the content for immediate play back, or pre-select their content to 

download during low-demand periods (e.g. between midnight and 05:00) , when 

the download costs less. Once downloaded, the customer can watch the content 

whenever they want. The content is provided by suppliers such as e.tv, the 

SABC and Urban Brew, and includes a range of sports, news clips, series, non

scripted shows, children's programming and music videos. 

1035 On 28 August 201 7 Vodacom announced a new set of audio-visual data bundles 

for video streaming. The packages are available for prepaid users, including 

customers on top-up and post-prepaid plans. The bundles have been created 

specifically for OTT services, such as Showmax and DStv Now. They will be sold 

alongside the general data bundles, and will be offered in various sizes, pricing 

and validity ranges. Bundles include: 

639 IT News Africa, 25 August 2017, Telkom LIT: Everything you need to know: 
http://www. itnewsafrica. com/20 17 /08/telkom-1 it-everything-you-need-to-know/ 
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Bundle Size Price Validity 

1GB R75 30 Days 

3GB R1 69 30 Days 

5GB R259 30 Days 

10GB R499 90 Days 

20GB R899 90 Days 

50GB R1 599 365 Days 

100GB R2 999 365 Days 

Source: Vodacom launches "video data bundles" for Showmax and DS/v Now.640 

1036 Vodacom's most recent annual report shows a clear strategic intent to do more 

in terms of audio-visual content: 

MTN 

"Digital content: In addition to driving data uptake and revenue, content 
services- such as TV and video, music streaming, gaming, news and sport
provides the opportunity to grow service revenue such as third-party billing 
and in-app purchases to a customer's account, as well as providing the 
infrastructure to service providers in these areas to distribute their services. 
As part of our reseller strategy, we have developed valuable partnerships with 
content providers, and are working on developing further partnerships in the 
year ahead. We are pursuing a segment-based video/entertainment strategy 
that will differentiate on product experience to drive increased data growth, 
ARPU growth and customer retention. 't41 

1037 MTN Play first launched in time for the 2010 FIFA World Cup in SA. The main 

objective was to make World Cup highlights, video clips and news accessible to 

MTN subscribers across Africa who did not have access to a TV set.642 

1038 MTN Play is available in 22 countries in sub-Saharan Africa and the MENA 

region, including SA and Nigeria.643 

640 Memeburn, 28 August 2017, Vodacom launches "video data bundles" for Showmax and DStv Now: 
https://memebu rn . com/20 17 /08/vodacom-video-data-bu nd les/ 

641 Vodacom, Integrated Annual Report for the year ended 31 March 2017: http://www.vodacom
reports. co.za/integrated-reports/ir -2017 /segmented-propositions. php 

642 My Broadband, 10 February 2010, MTN launches MTN Play: 
https://mybroadband.co.za/news/cellular/11441-mtn-launches-mtn-play. html 

643 MTN Play: http://www.mtnplay.com/playweb/index.html 
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1039 MTN Play's user base has reached 13 million644 and parent company MTN 

reported a subscriber base of 30.9 million as of the end of September 2017.645 

The MTN Play website646 (mobi le and desktop) had 207.5 million visits worldwide 

over a one year period (November 2016 - October 2017), 99.98% of which were 

on mobile. Data is available for 10 of the 22 MTN Play territories (Botswana, 

Cameroon, Cyprus, Ghana, Ivory Coast, Nigeria, SA, Swaziland, Uganda and 

Zambia). The majority of traffic from the 10 regions is from SA (64%). 

Offering 

1 040 MTN Play allows subscribers to-

1040.1 stream music (audio only) and news, sport and lifestyle clips; 

1040.2 access Apps (e.g. Mobile, MTN Play Radio and MTN Muziq); and 

1040.3 access extra features (e.g. TV schedules, sports results, games, 

ringtones and horoscopes). 

1041 MTN Play has invested in original programming on the platform with talent search 

show, "MTN MegaStar". It is a collaboration between MTN and SA media 

personality and businessman, Tbo Touch. Users can subscribe to access the 

show for R2 per day, with 8 minute episodes released every Wednesday and 

Sunday.647 

1042 Users are also able to subscribe to receive updates on various sporting codes, 

including football, rugby, golf and Formula 1. Sports updates are also available 

for individual teams. Users of MTN can also subscribe to receive horoscope 

updates and download various Apps through the service.648 

644 The Media Online, 24 May 2017, First on TMD: T60 Touch launches online TV offering, plans 
Africa expansion, 13 million subscribers on MTN Play: http:l/themediaonline.co.za/2017/05/first
on-tmo-tbo-touch-launches-online-tv-offering-plans-africa-expansion/ 

645 My Broadband, 28 October 2017, MTN vs Vodacom subscriber numbers in South Africa: 
https :1/mybroad band. co. za/n ews/cell u lar/2 34312 -m tn-vs-vodacom-su bscriber -numbers-in-south
africa.html 

646 Based on web traffic data 
647 Music Africa, 25 August 2017, Call for applications: MTN MegaStar South Africa: 

https://www.musicinafrica.neUmagazine/call-applications-mtn-megastar-south-africa 
648 MTN Play, Love and Life: http://mtnplay.co.za/web/loveandlife.aspx?SESSION= 
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1043 Subscription options and once-off content purchases vary from R0.50 a day to 

R40 a day. Zero rates apply for selected streaming services such as DStv Mobile, 

MTN Play Radio and MTN Muziq. Downloading of content within these Apps, 

however, may incur additional data charges.649 

1 044 The MTN Play App is available on iOS and Android devices, and via web 

browsers. Users can stream content from the MTN Play App or website, and for 

larger files MTN Play sends users a link to download the content. 

1045 MTN has announced plans for a new media platform, with details to be released 

before the end of 201 7.650 It is likely to launch its own video streaming platform 

for third party VOD providers. 

1 046 MTN recently partnered with Kwese TV in Ghana, which leverages MTN's 4G 

L TE network, to provide MTN users with access to the Kwese Premium 

entertainment and sports offering on their mobile devices.651 

ADVERTISING-BASED OTT SERVICES 

1047 There are a number of advertising-based OTT services which offer their products 

for free to subscribers and rely on revenue generated from selling advertising 

space. Many of these are global giants. In addition to YouTube, these include 

Facebook, Twitter, Snapchat and Tuluntulu. 

Facebook 

1048 Facebook is a popular social media platform which allows people to share 

information about life events in the form of text or audio-visual content. 

649 MTN Play, Support: http://mtnplay.co.za/web/support.aspx?CatName=support 
650 My Broadband, 4 August 2017, MTN's big plans to once again take on Netflix: 

https://mybroadband.co.za/news/cellular/220040-mtns-big-plans-to-once-again-take-on
netflix.html 

651 Kwese, 10 April2017, MTN and Leading Broadcaster Kwese TV Partner to provide entertainment 
and sports content to subscribers: https://www.kwese.com/news/828870/mtn-and-leading
broadcaster-kwes%C3%A9-tv-partner-provide-entertainment-and-sports-content 
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1049 Facebook's revenue for the third quarter of 201 7 amounted to US$1 0.3 billion 

(R1 42.2 bil lion), the majority of which was generated through advertising.652 

Figure 105: Facebook global revenue (Q3 2017) 

Facebook's g lobal rev enue as of 3rd quarter 2017 (in million U.S. dollars) 
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Source: Stalista 

1050 In August 2017 the company moved into offering audio-visual streaming content 

to its 2 billion global user base653 through its AVOD service, Facebook Watch . 

The service launched in the USA and is expected to expand internationally over 

the coming months. Facebook's large user base and major investments in 

electronic audio-visual content indicate that Facebook has the capability and 

appetite to be a competitive OTT service. 

1051 Watch is available to all USA Face book users for free, on smartphones and 

desktops, as well as on several TV-connected platforms.654 Watch is integrated 

into the existing Facebook user interface, accessible via a new tab on the 

Facebook home page, and allows users to follow shows, get notifications of new 

episodes released , and receive personalised content recommendations. 

652 Statista, Facebook's global revenue as of 3rd quarter 201 7: 
https://www.statista.com/statistics/422035/facebooks-quarterly-global-revenue/ 

653 TechCrunch, 27 June 2017, Facebook now has 2 billion monthly users and responsibi lity: 
https:/ /techcru nch. com/20 17/06/27 /facebook-2-billion-users/ 

654 Facebook, 9 August 2017, Introducing Watch, a New Platform For Shows On Facebook: 
https://newsroom.fb.com/news/2017/08/introducing-watch-a-new-platform-for-shows-on
facebook/ 
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1052 The service offers users access to a variety of original audio-visual content 

created exclusively for the platform by various high-profile partners, including 

Discovery, A&E, National Geographic and TLC, as well as independent content 

creators. 

Content 

1 053 Watch offers mostly non-scripted content, including live sports and short-form 

documentary and reality series, with new episodes released weekly, or 

sometimes daily. Facebook has commissioned a host of original content to debut 

on Watch, including over 40 series. Most of the episodes available are similar to 

the kinds of viral videos already popular on Facebook and YouTube (e.g. pranks, 

animal rescues, health tips, cooking shows and inspirational stories). Facebook 

is initially replicating this type of viral content but in longer, episodic form. Key 

Watch original productions include lifestyle show "Health Hacks" with Jessica 

Alba, a TLC spin-off of "Say Yes to the Dress" which will soon debut on the 

platform, and "Cake Boss: Outrageous Cakes". 

1054 There are however scripted series available on the platform, with more to be 

added going forward. Facebook has approached television producers, inviting 

them to pitch content for the platform.655 The company has already commissioned 

more scripted content, including a teen drama series with Kerry Washington as 

an executive producer.656 

1 055Aimost all of the content available has been commissioned by Facebook, but the 

company's long-term plans are for Watch to be a platform where content 

producers can showcase their creations and share in the advertising revenue 

with Facebook. Partners producing content for the service will earn 55% of 

advertising revenue on electronic audio-visual content, while Facebook keeps 

45%.657 

655 ITWeb, 6 March 201 7, Facebook on hunt for original video content: 
http://www.itweb.co.za/index.php?option=com content&view=article&id=159940 

656 Variety, 17 October 201 7, Facebook Orders Drama Series for Watch With Kerry Washington 
Producing: http://variety. com/2017/tv/news/facebook-kerry-washington-five-points-1202592 038/ 

657 TechCrunch, 9 August 201 7, Facebook launches Watch tab of original video shows: 
https://techcru nch. com/201 7 /08/09/facebook-watch/ 
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1056 The platform has put the promotion of content in the producers' hands, allowing 

creators to share their videos to the main Facebook News Feed to help users 

discover them, with content not confined to the Watch portal. Publishers have 

the option of inserting advertising breaks into their programming if they want to 

monetise their content_s5a 

1057 Face book is also focusing heavily on sports content, bidding to gain rights to 

some of the most expensive sporting events globally. The company is rumoured 

to be interested in acquiring live rights to the EPL,659 and recently lost out to Star 

India in a bid for global Indian cricket rights (Facebook bid US$600 million (R8,4 

billion) for the rights to stream live matches).66o 

1057.1 Already featured on Watch are live matches from Major League 

Baseball and LigaMX soccer. Also available is a reality show about NFL 

player Marshawn Lynch, called "No Script", for which Facebook 

reportedly paid millions of dollars to Time Warner's sports news 

website Bleacher Report.661 

1057.2 Earlier in 2017 Facebook secured rights to stream live regular season 

Major League Soccer matches and live college football matches.662 

Facebook also secured rights to show live Champions League matches 

658 Variety, 23 February 2017, Facebook Launches Mid-Roll Video Ad Test, Expands Live-Streaming 
Ads: http://variety.com/2017 /digital/news/facebook-midroll-live-video-ads-1201993924/ 

659 The Guardian, 4 October 2017, Facebook is not ruling out bidding for Premier League live 
matches: https://www. theguardian.com/football/20 17 /oct/04/facebook-premier -league-bidding
live-matches 

660 Quartz, 5 September 2017, Facebook may have failed with its $600 million bid for cricket, but this 
is only the beg inning: https://qz.com/1 069691 /ipl-facebook-may-have-failed-with-its-0-6-billion
bid-for-cricket-but-this-is-only-the-beginning/ 

661 Reuters, 12 September 2017, Facebook pays millions for reality show on NFL's Marshawn Lynch: 
https://www.reuters.com/article/us-facebook-watch-timewarner/facebook-pays-millions-for-reality
show-on-nfls-marshawn-lynch-idUSKCN 1 BN 1 XB 

662 Reuters, 10 March 2017, Facebook signs soccer live-streaming deal with MLS, Univision: 
https://www. reuters. com/article/us-facebook -m ls/facebook -signs-soccer -live-streaming-deal-with
mls-univision-idUSKBN16H20Y; Recode, 23 August 2017, Facebook didn't win NFL streaming 
rights, but it will still stream 15 college football games this fall: 
https://www. recode. net/20 17/8/23/16187 536/facebook-football-streams-college-nfl-stadium-deal 
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in the USA 663 and in 2016 secured rights to stream live the Caribbean 

Premier League cricket matches to 40 countries.664 

1058 Facebook is rumoured to be budgeting US$1 billion (R14 billion) for audio-visual 

content spending over the next year, specifically for its Watch platform. The figure 

could fluctuate based on the success of Watch's programming.665 There are no 

details about the kinds of content allocated to the billion-dollar budget, however, 

experts believe it is likely that Facebook will dedicate most of its budget to 

streaming sports. 

1059 Face book is one of the most popular platforms in SA, with almost 30% of the 

population now connected. SA currently has about 16 million users, 14 million of 

which access the site from mobile devices.666 

• • • Q 
Facebook SA Demographics 

Age Aug 2014 Aug 2015 Aug 2016 Aug 2017 

13-18 1 340 000 1 600 000 ·1 500 000 2 100 000 

19-22 2 200 000 2 400 000 2 300 000 2 500 000 

23-26 2 150 000 2 200 000 2 200 000 2 400 000 

27-30 1 580 000 1 800 000 1 900 000 2 400 000 

31 -40 2 200 000 2 400 000 2 700 000 3 300 000 

41-50 960 000 1 100 000 1 300 000 1 500 000 

51-60 520 000 580 000 650 000 770 000 

61+ 680 000 800 000 850 000 1 000 000 

Total 11 630 000 12 880 000 13 400 000 15 970 000 

Source: Arthur Goldstuck- SA Social Media Landscape Report for 2018 

663 Bloomberg, 27 June 2017, Facebook to Stream Live Champions League Soccer in Deal with Fox: 
https:/ /www. bloom berg. com/news/articles/20 17-06-27 /facebook-to-stream-live-cham pions
league-soccer-in-deal-with-fox 

664 Sports Illustrated, 6 July 2016, Caribbean Premier League to broadcast matches on Facebook 
Live: https://www.si. com/tech-media/2016/07 /06/caribbean-premier -leag ue-matches-facebook
live 

665 TechCrunch, 8 September 2017, Facebook plans to spend up to $18 on original shows in 2018: 
https:/ /techcrunch. com/20 17 /09/08/facebook-plans-to-spend-up-to-1 b-on-orig inal-shows-in-20 18/ 

666 BusinessTech, 18 September 2017, How many people use Facebook, Twitter and lnstagram in 
South Africa: https://businesstech.co.za/news/internet/1 99318/how-many-people-use-facebook
twitter -and-in stag ram-in-south-africa/ 
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Twitter 

1060 Twitter is an online news and social networking service launched in July 2006, 

where users post and interact with messages ("tweets"). Twitter users are limited 

to 280 characters per post, but can also share photos, videos and aud io content. 

1 061 1n Q3 201 7 Twitter added 4 million monthly users to reach a total user base of 

330 million monthly users, up from 326 million the previous quarter and 317 

million a year prior. Daily active users were also up 14% year-on-year.667 The 

below figure shows Twitter's average monthly active users per quarter since Q1 

2010. 

Figure 107: Global Twitter users per quarter (Q3 2017) 
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1 0621n Q3 2017 Twitter reported a revenue of $590 million (R8.3 bi llion), down from 

$616 million (R8.6 billion) year-on-year, a 4% drop. However, in Q3 2017 the 

company's losses narrowed, with a net loss of $21 million (R294 million), 

compared to the $103 million (R1.4 billion) loss in 03 2016. The Figure below 

667 The Verge, 26 October 2017, Twitter adds 4 million users amid ongoing harassment problem: 
https://www. theverge.com/2017/1 0/26/165487 48/twitter-g3-2017 -earnings-mau-revenue 
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shows the company's global revenue per quarter from 01 201 1 through to 03 

2017. 

Figure 108: Twitter Global Revenue (Q3 2017) 
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1 0631n 2016 Twitter began to place a greater focus on streaming live audio-visual 

programming, hosting various events, including the Republican and Democratic 

conventions during the USA presidential campaign as part of a partnership with 

CBS News.668 In the first quarter of 2017 Twitter streamed more than 800 hours 

of live audio-visual content of more than 450 events (received from content 

partners), reaching 45 million unique viewers. 669 

668 CBS News, 11 July 2016, Twitter and CBS News to partner for live stream of Republican and 
Democratic National Conventions: 
http://www.cbsnews.com/news/twitter-cbs-news-partnership-cbsn-live-stream-republican
democratic-national-conventions/ 

669 Variety, 1 May 2017, Twitter Pushes Live-Video Deals With MLB, NFL, Viacom, BuzzFeed, Live 
Nation , WN BA and More: http://variety.com/201 7 /d igital/news/twitter -pushes-live-video-deals-with
m lb-buzzfeed-live-nation-wnba-and-others-1202405236/ 
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10641n May 2017 Twitter announced that it had plans to create a 24-hour streaming 

video channel hosted within the service, featuring content from 14 partners.670 

The new partners join Twitter's roster of more than 200 existing content 

providers, and will provide content extending to news, entertainment, concerts 

and live sports. The new deals are the following: 671 

1064.1 Bloomberg: Bloomberg is launching its 24-hour rolling news network, 

on 18 December 201 7.672 

1064.2 BuzzFeed: BuzzFeed launched their weekday morning news and 

current-events show, "MorningFeed" in September 2017. The show is 

streamed live on Twitter.673 

1064.3 Cheddar: "Opening Bell" and "Closing Bell" shows. The latter was 

introduced in October 2016. 

1064.4 IMG Fashion: Coverage of fashion events, including exclusive runway 

shows and behind-the-scenes Fashion Week content. 

1064.5 Live Nation Entertainment: Concerts. 

1064.6 Major League Baseball: Weekly game, plus a weekly programme with 

live look-ins and coverage of trending stories. 

1064.7 Viacom: Red carpet coverage for their "MTV Video Music Awards", 

"MTV Movie & TV Awards", and "BET Awards". 

1064.8 NFL Network: The Monday-Thursday news programme "NFL Blitz 

Live" and "Sunday Fantasy Gameday". 

670 The Verge, 26 April 201 7, Twitter plans to broadcast live video 24 hours a day: 
https://www. theverqe. com/20 17/4/26/15430838/twitter -live-video-broadcast -24-hours 

671 Variety, 1 May 2017, Twitter Pushes Live-Video Deals With MLB, NFL, Viacom, BuzzFeed, Live 
Nation , WNBA and More: http:l/variety.com/2017/digital/news/twitter-pushes-live-video-deals-with
ml b-buzzfeed-1 ive-nation-wnba-and-others-1202405236/ 

672 Engadget, 15 November 2017, Bloomberg's Twitter-based news network launches December 181h: 

https://www.engadget.com/2017/11 /15/bloomberg-s-twitter-based-news-network-launches
december-18/ 

673 Variety, 1 May 201 7, Twitter Pushes Live-Video Deals With MLB, NFL, Viacom, BuzzFeed, Live 
Nation, WNBA and More: http:l/variety.com/2017/digital/news/twitter-pushes-live-video-deals-with
m I b-buzzfeed-1 ive-nation-wnba-a nd-others-1202405236/ 
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1064.9 The PGA Tour: PGA Tour Live coverage of early tournament rounds 

preceding traditional TV coverage. 

1064. 10 The Players' Tribune: Live series titled "#Verified" to connect athletes 

and fans in real-time. 

1064.11 Ben Silverman and Howard T. Owens' Propagate: Daily entertainment 

show "#WhatsHappening". 

1 064.12 The Verge: Weekly technology show "Circuit Breaker: The Verge's 

Gadget Show". 

1064.13 Stadium : A new 24-hour digital sports network being formed by Silver 

Chalice and Sinclair Broadcast Group to focus on live college sporting 

events. 

1064.14 WNBA: Weekly regular season games on Twitter (20 total per season) 

during the 2017,2018 and 2019 seasons. 

1065 Twitter has also finalised a number of agreements which will see the social media 

platform streaming live sports in the Asia Pacific region, including Ashes, 

Australia's Big Bash League and the Australian Open.674 Other sports streaming 

agreements include: 

1065.1 Twitter held the streaming rights to ten NFL Thursday Night Football 

games during the 2016 season (worth $10 million (R140 million675))

currently owned by Amazon).676 Twitter has entered into another 

agreement with the NFL which does not include live games, but rather 

674 Sport Business, 14 September 2017, Twitter strikes sports content deals for Asia Pacific region: 
https://www.sportbusiness.com/sport-news/twitter-strikes-sports-content-deals-asia-pacific-region 

675 Exchange rate of 1 USD = 14.16 ZAR, as at 17 November 2017: 
http://www.xe.com/currencyconverter/ 

676 Bloomberg, 5 April 2016, Twitter Gets NFL Thursday Night Games for a Bargain Price: 
https://www.bloomberg.com/news/articles/2016-04-05/twitter-said-to-win-nfl-deal-for-thursday
night-streaming-rights 
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a live half-hour show produced by the NFL network, featuring highlight 

clips and live shows before prime-time matches.677 

1065.2 Twitter has the rights to stream the Melbourne Cup in Australia.678 

1 065.3 BT Sport has a content arrangement with Twitter whereby football 

results and select highlights are streamed on Twitter in the UK.679 

1065.4 Other sports deals with smaller viewership include the All England Club 

to stream Wimbledon highlights and clips, IGN to stream San Diego 

Comic Con 2017, the Canadian Football League to stream a weekly 

live show, Sela Sport to stream matches of the 2017 Arab 

Championship club football tournament, and the National Women's 

Hockey League (NWH L) to stream 1 9 games for the 2017-18 

season.680 

1 0661n the first quarter of 2017 Twitter streamed more than 800 hours of live 

audio-visual content from content partners to more than 450 million unique 

viewers. 681 

10671n August 2016 there were approximately 7.7 million South Africans on Twitter. 

By August 2017, this had grown to about eight million users.682 

677 The Verge, 11 May 2017, Twitter signed a new live video deal with the NFL that doesn't include 
games: https://www.theverge.com/2017/5/11/15624988/twitter-nfl-live-video-deal
broadcastfaceboo 

678 The Coversation, 31 October 2016, Twitter's live stream of the Melbourne Cup could change how 
we "broadcast" sport: https://theconversation.com/twitters-live-stream-of-the-melbourne-cup
could-change-how-we-broadcast-sport-67291 

679 RapidTVNews, 19 August 2017, BT Sport turns to Twitter with free streaming content to drive subs: 
https:/ /www. rapidtvnews.com/20170819484 72/bt-sport -turns-to-twitter -with-free-streaming
content-to-drive-subs. html#axzz4qSkJ pgiM 

680 Business Insider, 5 July 2017, Twitter has inked a slew of sports and entertainment live
streaming deals: http://www.businessinsider.com/twitter-inked-slew-sports-entertainment-live
streaming-deals-2017 -7 

661 Variety, Twitter Pushes Live-video Deals With MLB, NFL, Viacom, BuzzFeed, Live Nation, WNBA 
and More: http://variety. com/20 17 /digital/news/twitter -pushes-live-video-deals-with-mlb-buzzfeed
live-nation-wn ba-and-others-1202405236/ 

682 BusinessTech, 18 September 2017, How many people use Facebook, Twitter and lnstagram in 
South Africa: https://businesstech.co.za/news/internet/199318/how-many-people-use-facebook
twitter -and-in stag ram-in-south-africa/ 
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1068 The average monthly visitors on Twitter's website in SA increased from 8.5 

million desktop views in November 2016 to 8.6 million desktop views in October 

2017.683 

1 069 The Twitter Android App has increased hugely in popularity in SA over the one 

year period (November 2016 - October 2017), with downloads increasing from 

150 000 downloads to 226 000 downloads. The Figure below shows the monthly 

App downloads from the Google Play Store in SA over the one year period. 

Figure 109: SA Google Play Store Twitter App downloads (November 2016 -
October 2017) 
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Source: Based on App download data 

Snapchat 

1070 Snapchat is a rival to Face book in the social media space. 

1071 Snapchat has grown quickly since its launch, with its recent 03 2017 earnings 

report stating that it has 178 million daily users. An estimated 70% of the 13 to 

34 year old population in Australia, France, the UK and the USA now use 

Snapchat.684 The Figure below shows Snapchat's average daily active users per 

quarter since 01 2014. 

683 Based on web traffic data 
684 TechCrunch, 7 November 2017, Snapchat share price craters on weak revenue and user growth 

in Q3 2017: https://techcrunch.com/2017/11/07/snap-earninqs-g3-2017/ 
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Figure 110: Snapchat's quarterly average daily active users (millions) 

Snap Inc. 
Quarterly Average Daily Active Users (in millions) 

200 

150 

100 
80 

so iilll 0 
Ql'Jio 02'14 03'11• Qlo')lo 0115 02'15 0"1'15 01•'15 Ol'lb 02'16 03'lb Qto'Jb 01'17 02'17 03'17 

OOQgrowth 23.9". 8.JOo 14 S"o 12 7"o 7.5 .. 930o l3.8°o l4°o 17.2°o -r,.. 3 2°o s•. 4.20, 2.9°o 

Source: TechCrunch 

1072 The Snapchat Android App has increased hugely in popularity in SA over a one

year period, from 273 457 downloads in November 2016 to 509 382 downloads 

in October 2017, an increase of 86%. 
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Figure 111 : Snapchat Android App downloads in SA (November 2016-
October 2017) 
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Source: Based on App download data 

1 0731n Q3 2017, Snapchat earned US$207.9 million (R2.9 billion) in revenue with a 

loss of US$0.14 per share.685 The below figure shows the company's global 

revenue per quarter from Q1 2015 through to Q3 2017. 

Figure 112: Snapchat global revenue (Q1 2015- Q3 2017) 
Global revenue of Snap from 1st quarter 2015 to 3rd quarter 2017 (in million 

U.S. dollars) 
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Source: Statista 

685 Statista, Global revenue of Snap from 1st quarter 2015 to 3rd quarter 2017 (in mil lion U.S. dollars): 
https://www.statista.com/statistics/552694/snapchat-quarterly-revenue/ 
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1074 Snapchat has followed a similar path to Facebook's Watch, with the imminent 

launch of Snap TV. The offering is expected to launch before the end of 2017, 

and will provide short-form content avai lable in the "Stories" section of Snapchat, 

disappearing with in 24 to 48 hours. 

Offering 

1075 Snapchat started exploring audio-visual content with Snapchat Discover, 

launched in January 2015, which combines social networks, magazines and 

audio-visual content into one interface which acts as a news and entertainment 

hub. It includes stories from outlets like CNN, Cosmopolitan, Vice and BuzzFeed. 

The company is now developing a much wider selection of shows specifically for 

Snap TV, a dedicated audio-visual content interface. 

1 076 Snapchat does not pay content providers upfront, rather giving them a 50-50 split 

on the generated ad-revenue. In 201 6 Snapchat paid out about US$58 million 

(R812 million) in revenue-sharing payments to Snapchat Discover publishers, 

according to the company's IPO paperwork.686 Snap TV will function in the same 

way.687 

1 077 Snapchat already has a number of original shows on Discover which are gaining 

traction, including: E! News "The Rundown", which reportedly averages 7 million 

viewers per episode; relationship show "Second Chance", which averaged 

8 million viewers per episode in its first season; and dating show "Phone Swap", 

which averaged 10 million viewers per episode.688 

686 Digiday, 13 March 2017, Snapchat Discover publishers face tough challenge as platform chases 
TV: https://digiday.com/media/it-hasnt-killed-us-snapchat-discover-publishers-face-touqh
challenqe-as-platform-chases-tv/ 

687 Business Insider, 4 May 2017. Snapchat's bid to be the future of TV is finally starting to take shape 
-here's what we know: http://www.businessinsider.com/snapchat-shows-what-are-they-2017-5 

688 Digiday, 8 June 2017, I want my Snap TV: Snapchat's move into show business shows early 
promise: https://diqiday.com/media/inside-facebook-and-snaps-move-into-show-business/ 
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Content 

1078 Parent company Snap Inc. already has content deals in place with NBC, Turner, 

Discovery, A&E, Viacom, the BBC, Vice Media, the NFL, and ESPN. 689 Shows 

available on Snapchat range from non-scripted news and reality shows, to 

scripted comedies, dramas, animated series and horrors. In 2017, Snapchat 

partnered with: NBC for a news show "Stay Tuned" and a series of "Saturday 

Night Live" shorts; with ABC for a Bachelor recap show "Watch Party: The 

Bachelor"; and with A&E dating show "Second Chance".690 

1079 Recent deals include: a comedy series with CBS and James Cord en; a Snapchat 

version of MTV's "Cribs"; a daily news show with NBC News; two lifestyle and 

adventure shows with Vertical Networks; and an animated comedy with Turner 

and Conan O'Brien's Team Coco.691 

1080 Time Warner and Snap Inc. announced a deal in June 2017, valued at about 

US$1 00 million (R1.4 billion) over the next two years for the development of new 

made-for-Snapchat shows. The newly created shows will span a variety of 

genres, including scripted drama, daily news shows, documentaries and 

comedy. The shows will be similar to those already released by other networks 

on Snapchat, and run 3-5 minutes, with three episodes released per day.692 

689 The Wall Street Journal, 4 May 2017, Media Companies Line Up to Make Shows for Snap TV: 
https:/ /www. wsj. com/articles/media-com pan ies-li ne-u p-to-make-shows-for -snap-tv-1493890205 

690 The Verge, 23 August 2017, Snapchat is going to try to make original scripted shows again: 
https://www. theverge.com/201 7/8/23/16189958/snapchat-scripted-series-original-content-201 7 

691 TechCrunch: 23 May 2017, James Gorden is getting his own snapchat show, the first of CBS: 
https://techcrunch.com/2017/05/23/james-corden-is-getting-his-own-snapchat-show-the-first
from-cbs/; Engadget, 2 June 2017, Snapchat's first episode of MTV's "Cribs" lands June 3rd: 
https://engadget.com/2017/06/02/mtv-cribs-first-snapchat-episode/; Digiday, 14 July 2017, How 
Elisabeth Murdoch is trying to crack Snapchat: https://digiday.com/media/elisabeth-murdochs
vertical-networks-is-to-big-snapchat-shows-partner/; C21Media, 14 November 2017, Team Coco 
opens Comedy Club on Snapchat: https://www.c21 media. neUteam-coco-opens-comedy-club-on
snapchaU 

692 TechCrunch, 19 June 2017, Time Warner will spend $100M on Snapchat original shows and ads: 
https://techcrunch.com/201 7 /06/19/time-warner -will-spend-1 OOm-on-snapchat-original-shows
and-ads/ 

503 



NON-CONFIDENTIAL 

1081 Snapchat shows are exclusive to the platform, though producers retain 

ownership of their show ideas, meaning that they can redevelop the show for 

another platform. 693 

Tuluntulu 

1082 Tuluntulu is a free, ad-based OTT service which allows its users to access 40 

audio-visual channels and 30 radio stations. The service was founded by Pierre 

van der Hoven (founder of e.tv, YFM and Three Blind Mice Communications, 

amongst other companies) and is designed to work on mobile devices connected 

via low bandwidth connections. Tuluntulu was launched globally in August 2014, 

after a two year test phase.694 In 2015, the company was named by the Unilever 

Foundry 50 as one of the top 50 start-ups in the world .695 

1 083 The App is available on both Android and iOS devices. The technology behind 

the service is called Adaptive Real-time Internet Streaming Technology, and 

allows video streaming in low bandwidth or congested environments.696 Mobile 

data consumption when watching audio-visual content is low compared to other 

services - as little as 50MB per hour.697 The App also offers on-screen Twitter 

feed interaction while streaming live channels.698 

1 0841n June 2017, almost three years after launch, the App had been downloaded 

495 000 times in 154 countries and received 16.6 million screen views from 

3.3 million sessions. The majority of downloads originated from Ghana, Kenya, 

Nigeria, SA and Tanzania.699 

693 Digiday, 8 June 2017, I want my Snap TV: Snapchat's move into show business shows early 
promise: https://diqiday.com/media/inside-facebook-and-snaps-move-into-show-business/ 

694 How we Made it in Africa, 8 December 2014, Why South Africa's eTV founder is going mobile with 
TV streaming app: https://www.howwemadeitinafrica.com/why-south-africas-etv-founder-is
going-mobile-with-tv-streaming-app/45430/ 

695 Tech Financials, 1 March 2017, African Mobile VOD Platform Tuluntulu Nearing Half-a-Million 
Users: https://techfinancia Is. co.za/20 17/03/01 /african-mobile-vod-platform-tulu ntu lu-nearing-half
million-users-time-indulge-african-contenU 

696 DW Insider, 9 January 2015, How to unlock the full potential of online video even on low-quality 
networks: http://blogs.dw.com/insider/tag/video/ 

697 Tuluntulu: http://www.tuluntulu.com/Displaylink.aspx?group=How%201t%20Works&name=N/A 
698 TechCentral, 22 August 2016, How Tuluntulu could disrupt African media: 

https :1/techcentral. co. za/how-tulutulu-could-d isru pt -african-media/6781 0/ 
699 Gadget, 26 June 2017, Tuluntulu now streams 40 TV channels on mobile: 

http://www.gadget.co.za/tuluntulu-now-streams-40-tv-channels-on-mobile/ 
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Offering 

1085 The content on the service is Africa-focused, although the service is also targeted 

at audiences outside of Africa. TV channels include the following genres: news 

(in various languages including English, French and German), entertainment, 

education, documentaries, movies, series, sports, fashion, lifestyle, children's, 

comedy, music, shopping, public information and religion . The App also offers 

radio stations broadcasting in English, French, German, Hausa, Kiswahili and 

Portuguese.7°0 

1086 Key international channels available are mostly news channels, including 

Aljazeera, OW and France 24. Key African channels include- 701 

1 086.1 Africa365: music, daily telenovellas, sports and children 's programmes; 

1086.2 Africa Sport4U: 24n sports channel covering a range of local and 

international sports; 

1086.3 Nolly4U: 24 hour Nigerian movie channel; 

1086.4 265 MAX TV: South African fashion content, music talk shows, gadget 

shows, extreme sports, interviews with celebrities and local 

documentaries; 

1086.5 Mpuma Africa TV: urban youth Christian content; 

1086.6 SABC Children: children's' programming for 3 to 6 year olds; 

1086.7 Mindset TV: South African learning channel; and 

1086.8 Rhodes Business School TV: economics, commercial law, 

entrepreneurship and financial planning (funded by Nedbank and 

created by Rhodes University Business School) . 

700 Gadget, 26 June 2017, Tuluntulu now streams 40 TV channels on mobile: 
http://www.gadget.co.za/tuluntulu-now-streams-40-tv-channels-on-mobile/ 

701 Gadget, 26 June 2017, Tuluntulu now streams 40 TV channels on mobile: 
http://www.gadget.co.za/tuluntulu-now-streams-40-tv-channels-on-mobile/ 
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1087 Content owners wishing to extend the reach of their existing programming into 

the mobile space can secure a dedicated and branded 24/7 channel. Tuluntulu 

can assist with monetising these channels via the sale of advertising or content 

slots. Advertisers can reach aud iences with ad-placements, sponsorship or 

digita l messagingJo2 

RESPONSE OF TRADITIONAL BROADCASTERS IN THE UK TO RISE OF OTT 

SERVICES 

1088 Partly in anticipation of, and in response to, the threat to viewer and subscriber 

numbers from these OTT services, and partly in recognition of the opportunity for 

their content and channels to be distributed more widely and in ways which 

increase viewer convenience, traditional Pay TV and FTA TV broadcasters have 

developed their own OTT offerings. Taking the UK as a case study, the 

responses of traditional broadcasters are detailed in the Figure below. 

F 1gure 113 OTT ff . 0 ermgs o f th . t d"f emam ra 11ona l TV b roa d t . UK cas ers m 
Broadcaster OTT Free or Pay On- Linear Is pay service offered stand-alone 

offerings demand or only in combination with a 
subscription to a DTH/cable/IPTV 

service? 
Sky Sky Go Pay1 Yes Yes Not stand-alone. 

Available, through subscription, to 
all Sky TV customers. 

NOW TV Pay2 Yes Yes Stand-alone. 
Now TV is Sky's monthly stand-
alone subscription service for non-
Sky customers. It offers access to 
Sky's premium content such as Sky 
Sports, Cinema and Entertainment. 
Customers sign up to 'Passes' 
(subscriptions) to access content. 3 

The following Passes are available:4 

1) Entertainment Pass (incl. Sky 1, 
Sky Atlantic, Comedy Central etc.) -
£7.99/month; 
2) Sky Cinema Pass - £9.99/month; 
3) Kids Pass (incl. Boomerang, 
Cartoon Network, Nickelodeon etc.) 
- £2.99/month; and 
4) Sky Sports Pass - £6.99/day; 
£1 0.99/week; £33.99/month. 

Sky Pay Yes No Stand-alone. 
Store Sky's stand-alone service that 

allows customers to buy or rent 
movies and TV shows on-demand. 
The service does not require 
subscription to a Sky TV package.5 

702 TechCentral, 22 August 2016, How Tuluntulu could disrupt African media: 
https:/ /techcentral. co.za/how-tu lutul u-could-d isru pt-african-med ia/6781 0/ 
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BT BTTV Pay Yes6 Yes Not stand-alone. 
App The BT TV App is only available to 

BT subscribers who use their BT ID 
to access the service.6 

BBC BBC Free Yes Yes Stand-alone. 
iPiayer (requires a 

TV licence)7 

lTV lTV Hub Free Yes Yes Stand-alone. 

lTV Hub+ Pay Yes Yes Stand-alone. 
lTV Hub+ is a stand-alone 
subscription service priced at 
£3.99/month. It offers the same 
services as the standard lTV Hub, 
but additionally allows viewers to 
watch programs ad-free and 
download programs to their 
devices.8 

Channel4 All4 Free9 Yes Yes Stand-alone. 

Channel5 My5 Free10 Yes No Stand-alone. 

Notes 
1. http://www.sky.com/shop/tv/sky-qo 
2. http://www.nowtv.com/about 
3. http://www.nowtv.com/tv-passes 
4. Prices as of 26/09/17 
5. https://www.skystore.com/n/huin/help/faq/useful-information 
6. The BT TV App does not allow subscribers to watch PSB content (Freeview), Sky Sports, Sky Cinema or BT Music: 

http://tv. bt. com/tv/tv-from-bU5-reasons-you-will-love-the-all-new-bt -tv-app-11364207658079 
7. https://www.bbc.co.uk/iplayer/help/how-to-guides/qettinq-started/tvlicence 
8. http://www.itv.com/help/itv-hub 
9. http://apps.channel4.com/app/4od/#computer 
1 0. https://help.channel5.com/hc/en-gb/articles/207353335-What-is-My5-

RESPONSE OF TRADITIONAL FT A TV BROADCASTERS TO RISE OF OTT 

SERVICES 

1089 Turning to Africa, traditional FTA TV broadcasters have also sought to respond 

by provid ing a variety of OTT offerings, as is reflected in the Figure below. 
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Figure 114: Examples of the response of traditional FTA channels to 
emergence o fOTT . serv1ces 

Broadcaster Country Access Free On- Linear Description of 
type or demand service 

Pay 
1<24 Kenya Website Free Yes Yes Apart from TV 

and App broadcast, offers live 
streaming stream of channels 

through website and 
Apps 

KTN Kenya App and Free Yes Yes In addition to TV 
website broadcast, channels 

streaming (e.g. KTN news and 
Kameme TV) can be 
streamed live through 
website and Apps. 
Consumers can also 
stream on-demand 
series and catch-up on 
latest news. 

Citizen TV Kenya App and Free Yes Yes Offers live stream of 
website channels through 

streaming website and 
aggregators Apps. 
Consumers can also 
catch-up on latest 
news 

MiTV Nigeria Website Free Yes Live streaming of 
and App content and on-

streaming demand content also 
available via YouTube 

AIT Nigeria Website Free Yes Yes Offers live streaming 
and App of channel on website 

streaming and via App. On-
demand content 
(series and drama) 
available via YouTube 
and on the App e.g. 
Oasis, Secrets and 
Scandals, Super Story 
etc. 

Silverbird TV Nigeria Website Free Yes Yes Offers live streaming 
and App on website, App and 

streaming YouTube and on-
demand access via 
YouTube 

LTV Nigeria Website Free Yes Yes Offers website 
streaming streaming and on-

demand services to 
current affairs content 

Channels TV Nigeria Website, Free Yes Yes Offers website 
App and streaming and on-
You Tube demand services to 

current affairs content 
Cool TV Nigeria App and Free Yes Yes Offers a variety of 

YouTube content on App and 
streaminq YouTube 

lTV Tanzania App Free Yes Offers live streaming 
streaminq of channel on App 
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Capital TV Tanzania App Free Yes Offers live streaming 
streaming of channel on App 

Channel Ten Tanzan ia Website Free Yes Yes Offers live streaming 
and App of channel and on-

demand streaming on 
current affairs and 
news 

There are also some aggregators who collate channels of several free-to-air broadcasters and offer them together. These 
include Habari TV (Tanzania) and KenyaMoja.com and 254 Live- Live Kenyan Channels (Kenya). 

1 090 In Part D of MultiChoice's representations, details will be provided of the 

response of traditional Pay TV and FTA TV in SA to the emergence of OTT 

services. 
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APPENDIX 3: GROWTH AND COMPETITIVENESS OF 

TRADITIONAL PAY TV BROADCASTERS IN THE REST OF 

SUB-SAHARAN AFRICA 

1091 This Appendix provides detailed information on the services provided by 

MultiChoice's main traditional Pay TV competitors in the rest of sub-Saharan 

Africa. They operate on OTT and DTH platforms, and some of these have also 

started providing on services. The competitors dealt with are -

1091 .1 Star Times, a pan-African player; 

1 091 .2 Zuku and Azam, more regional players operating in East Africa; 

1091.3 ZAP TV, operating in Lusophone (Portuguese-speaking) countries; and 

1091.4 Kwese, a recent entrant which is based in Zimbabwe, which has 

expanded operations into several countries in Africa. 

1092 The Figure below lists these competitors, the price ranges per bouquet, the 

owners of each service provider, the technical platforms on which they provide 

their service and the countries in which they are present. 
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F 115: Tradif - - - - - - - - - - I PavTV t t of sub-Sah Af1. 

Service name Star Times StarSat Zuku Azam Zap TV Kwese 

Number of bouquets 4 3 3 3 3 1 

Price ranges ($) per bouquet $2-$15 $3-$15 $3 - $14 $6 - $13 $13-$53 ~$25 

Ownership origin China China East Africa Tanzania Angola Zimbabwe 

Owners 
Pan African Network Pan African Network Wananchi Group Bakhresa Group NOS Group Econet Group 

Group (PANG) Group (PANG) 

Technical platform OTT DTH DTH and IPTV DTH DTH DTH and OTT 

Africa presence 

Angola ../ 

Botswana ../ ../ 

Burundi ../ ../ 

Central African Republic ../ ../ 

Congo (Brazzaville) ../ ../ 

DRC ../ ../ 

Gabon ../ ../ 

Ghana ../ ../ 

Guinea ../ ../ 

Kenya ../ ../ ../ ../ ../ 

Liberia ../ 

Madagascar ../ ../ 

Malawi ../ ../ ../ 

Mozambique ../ ../ ../ 

Nigeria ../ ../ 

Rwanda ../ ../ ../ 

Sierra Leone ../ 

South Africa ../ ../ 
---
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StarTimes 

1 093 Star Times, a subsidiary of the Chinese company Pan African Network Group 

("PANG"), is a multinational media company cla imed to be "the most influential 

technology, content and network provider in China". 703 Star Times has a strong 

presence in Africa, drawing on significant financial backing from institutions such 

as the Bank of China and the China Africa Development Fund.704 It started off in 

Africa with a OTT offering, launching in itially in Rwanda in 2007. Since then, it 

has leveraged off the digital migration process occurring across Africa, and is 

now broadcasting on that platform in 14 countries. In 2016 it concluded new 

multi-year agreements with Eutelsat Communications to accelerate the roll-out 

of OTT across Africa.7°5 StarTimes plans to expand its OTT platform into Angola, 

Egypt, Namibia and Swaziland by the end of 2017.7°6 

1094 Following the launch of its OTT offering, Star Times took steps to expand its 

African reach by launching its digita l satellite DTH service, StarSat. In 2013 the 

company agreed to a ten year lease of f ive SES-5 transponders, enabling it to 

broadcast DTH services over sub-Saharan Africa and North Africa, giving it 

additional capacity to target the African markeP07 In 2016, StarTimes renewed 

capacity contracts for DTH broadcasting on two Eutelsat satell ites, as well as 

agreements for uplinking services. This is in anticipation of expansion in the 

African market, with the ambition of reaching 30 mill ion homes in 30 African 

countries by 2018.708 

703 The Callsheet, 28 July 2016, China's StarTimes set to intensify and expand digital revolution in 
Africa: http://www.thecallsheet.co.za/chinas-startimes-set-to-intensify-and-expand-digital
revolution-in-africa/ 

704 Ventures, 26 June 2015, From underdog to key player: A look at StarTimes' growth in African pay
TV markets: http://venturesafrica.com/from-underdog-to-key-player-a-look-at-startimes-growth-in
african-paytv-markets/ 

7°5 Broadband TV News, 7 July 2016, StarTimes employs Eutelsat for OTT in Africa: 
https://www. broadbandtvnews. com/2016/07 /07 /startimes-employs-eutelsat-for -dtt -in-afric/ 

706 Advanced Television, 22 March 2017, StarTimes vows rapid African expansion: http://advanced
television. com/20 17 /03/22/starti mes-vows-rapid-african-expansion/ 

1o1 Business Wire, 13 September 2013, SES enables Chinese StarTimes to expand TV reach in Africa: 
http://www.businesswire.com/news/home/20130913005306/en 

708 Eutelsat, 7 July 2016, StarTimes steps up capacity with Eutelsat for OTT broadcasting in Africa: 
http:l/news.eutelsat.com/pressreleases/startimes-steps-up-capacity-with-eutelsat-for-dtt
broadcasting-in-africa-1469178 
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1 095 StarTimes recently announced the roll-out of its new business unit, introducing 

StarTimes digital TV sets in the Kenyan market, which will complement its Pay 

TV offering.709 The new StarTimes digital TV sets have the abil ity to receive both 

satellite and terrestrial TV signals without having to connect to an external STB. 

StarTimes digital TV sets are also available in Nigeria710 and Uganda.711 

1 096 Star Times' approach to entering and growing in Africa has been to target the low 

to midd le income markets.712 This is reflected in its low cost bouquets: 

1096.1 On its OTT platform, StarTimes offers four monthly subscription 

bouquets: Nova, Basic, Classic and Unique, which have over 26, 40, 

60 and 80 channels respectively, at a cost ranging from $2 to $15 per 

month. To provide subscribers with increased flexibility, StarTimes has 

introduced fractional billing in several countries (instead of billing on a 

monthly basis, this can occur daily or weekly). 

1096.2 On its DTH platform, StarSat offers five monthly bouquets: StarSat 

Special, StarSat Smart, StarSat Super, StarSat Chinese and StarSat 

Indian, which have over47, 67, 81, 17 and 9 channels respectively, at 

a cost ranging from $7 to $15 per month. StarSat Chinese and StarSat 

Indian are add-on bouquets which can be added on to any one of the 

other three bouquets. 

1097 Star Times acknowledges the importance of having relevant local content as a 

means of competing for subscribers: 

"Now the competition is tight. It is no longer a question of who has good 
content, but relevant content. The discovery is that people appreciate local 
content more than foreign content. Among the top five most watched channels 

709 Tech Weez, 20 March 2017, StarTimes Introduces Own Brand of Well Priced Digital TVs With 
Internal Set-top Box: http://www. techweez.com/2017/03/20/startimes-diqital-tvs/ 

710 Marketing Edge, 20 November 2016, StarTimes launches Integrated Dig ital TV Set: 
http://www. marketingedge. com. ng/20 16/11/20/startimes-lau nches-integrated-d ig ital-tv-seU 

711 Dignited, 19 January 2017, What we know about StarTimes HD TVs with in-built decoders: 
http://www.diqnited.com/21550/startimes-hd-tvs-built-in-decoders/ 

712 Mmegi Online, 2017, StarTimes pay TV targets low income bracket: 
http://www.mmeqi.bw/index.php?aid=71884&dir=2017/september/21 

514 



NON-CONFIDENTIAL 

across the pay TV service providers you will find that four out of the five are 
local channels. "713 

1 098 Speaking about its performance in Uganda in particular, the provision of local 

content was cited as a one of the reasons it has been able to grow: 

"On top of the platform with the entire local free to air channels, we also went 
a step further to develop our own local channels. For instance, Sanyuka TV, 
Face TV for music only, Salaam TV for Islam, and Bollywood channel which 
has Indian movies dubbed into the local language. We have gone the extra 

mile to understand what the locals want. We have also gone ahead to 
establish business partnerships with the local channels. '"14 

1099 Supplementing its local content offering, Star Times has acquired a wide variety 

of rights to th ird party channels, including major news channels (e.g. Fox, BBC 

and Aljazeera) and popular documentary channels (e.g. Discovery and National 

Geographic). 

11 00 With respect to sports rights, Star Times has acquired a wide range of rights: 

71 3 Daily Monitor, 11 January 2017, We welcome more players on pay TV market - StarTimes: 
http://www. monitor. co. u g/B us in ess/P ros per!W e-we leo me-more-pia ye rs-on -pay-TV-market--
StarTimes/688616-3512160-d3xvpdzlindex. html 

714 Daily Monitor, 11 January 2017, We welcome more players on pay TV market - StarTimes: 
http://www.monitor.eo.ug/Business/Prosper!We-welcome-more-players-on-pay-TV-market--
StarTimes/688616-3512160-d3xvpdz/index. html 
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the following content: 

Content on these channels includes live coverage of the Dutch Eredivisie Football 
League, live coverage of the Scottish Premier Football league, live coverage of the 
Juliper Belgian Professional Football league, live coverage of the French Ligue 1 
Football League and Coupe De La Ligue (Cup competition), live coverage of the 
West African Football Union (WAFU) events, delayed coverage of the EPL via the 
Arsenal TV channel, live coverage of USA's and Canada's Major League Soccer 
competition, live coverage of Australia's NRL (National Rugby League), live motor 
racing with DTM touring cars, Superleague Formula and Mobil The Grid Formula One 
programme, live kickboxing from the "It's Showtime & Fight Code" series, live 
coverage of British Association of MMA, live coverage of the Ultimate Fighting 
Championship (UFC), live coverage of Fox African Boxing, live coverage of 
Euroleague Basketball, live coverage of Glory World Series Kick Boxing, live 
coverage of ACB Basketball league and F8, live coverage of top marathons 

hout the world live of British motor 

for Angola 
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1101 As a result of its overall strategy, Star Times has experienced substantial growth 

across Africa and has become a significant player within the African market, with 

a reported subscriber base of approximately 1 0 million subscribers on its OTT 

and OTH platforms.715 In some regions, StarTimes is reportedly the largest Pay 

TV service: 

1101 .1 In Nigeria, Star Times is reportedly the largest Pay TV service. 

"In Africa's largest economy, Nigeria, StarTimes has reportedly 

knocked MultiChoice off from its top spot as the biggest provider. "716 

1101 .2 Star Times is also a significant player in East Africa. Based on media 

reports, StarTimes is the largest Pay TV service in East Africa . This is 

particularly the case in Tanzania and Uganda. 

"StarTimes has 39% market share in East Africa, edging out the 
once market leader MultiChoice, which through its OSTV offering, 
controls 38% of the market. "717 

1101.3 Star Times anticipates that it will be able to grow as more countries in 

Africa migrate to OTT: 

"And with the migration to digital, which is happening across east 
Africa, the market is set to grow even bigger. "718 

11 01.4 The Figure below shows the significant growth in Star Times' subscriber 

base in Africa from 2010 to 2017 (countries for which Digital TV 

Research provides data for StarTimes include Ghana, Kenya, Malawi, 

Mozambique, Namibia, Nigeria, Tanzania, Uganda and Zambia). 

715 FIBA Basketball , 19 July 2017, Africa's leading digital TV operator StarTimes acquires exclusive 
media rights for FIBA's 2017-2021 national team competitions: 
h Up:/ /www. fib a. bas ketba 11/n ews/africas-lead ing-d iq ita l-tv-operator -sta rti mes-acg u i res-exclusive
media-rights-for -fibas-2017 -2021-national-team-competitions 

716 Quartz Africa, 4 August 2015, A Chinese media company is taking over East Africa's booming 
pay-TV market: https://qz.com/4 70 166/a-chinese-media-company-is-taking-over-east-africas
booming-pay-tv-market/ 

717 Quartz Africa, 4 August 2015, A Chinese media company is taking over East Africa's booming 
pay-TV market: https://qz. com/4 70 166/a-ch i nese-media-com pany-is-takinq-over -east -africas
boominq-pay-tv-market/ 

718 Quartz Africa, 4 August 20 15, A Chinese media company is taking over East Africa's booming 
pay-TV market: https://qz.com/4 70166/a-ch inese-media-company-is-takinq-over-east-africas
booming-pay-tv-market/ 
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Figure 117: Estimated number of StarTimes subscribers 
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11 02 Star Times itself claims to have over 1 0 million subscribers in Africa. 

Figure 118: StarTimes' claimed subscriber numbers by country 

Source: Star Times advertising 

11 031n SA, StarSat has recently repositioned itself through repackaging its bouquets 

and is now beginning to market itself far more aggressively. 
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1103.1 It launched its HD PVR STB at the low price of R399 with satellite dish 

and installation. 

1103.2 It has repackaged the StarSat bouquets and now has a competitive 

offering at the R99 price point with 40+ video channels across all 

genres and 25+ audio channels. StarSat also has a competitive 

bouquet at the R199 price point with over 70 video channels. In 

addition, subscribers can add on a Sports bouquet for R99, as well as 

Chinese (R199), Indian (R99) and French (R99) bouquets. 

1104 Zuku is a home entertainment East African brand under the Wananchi Group, a 

fully vertically integrated media and telco group. Zuku was established with the 

aim of providing home entertainment and communications services to the middle 

class. It started off by offering Zuku satellite TV, a DTH platform present in Kenya, 

Malawi, Tanzania, Uganda and Zambia. It then launched Zuku Fibre, a cable 

network which supports telephony, broadband and Pay TV services through a 

single cable into customers' homes. This triple-play offering, which is promoted 

as a key differentiating factor for Zuku, is currently available in Kenya and 

Tanzania.719 

1105 Zuku has over 100 channels on its DTH platform and over 120 channels on the 

top-end of its fibre platform. It offers three bouquets on its DTH platform, namely 

Smart Pack, Zuku Classic and Zuku Premium, which offer 42, 76 and 

97 channels respectively, at monthly subscriptions ranging from approximately 

$3 to $14 .720 It also offers an Asian bouquet on its DTH platform, which has 25 

channels at a cost of $10. 

1106 Zuku's strategy also involves developing Zuku branded channels, which 

resonate with the African audience.721 It has invested over $1 million (R14 million) 

in acquiring and commissioning Swahili content which has been successfully 

719 Zuku, About Zuku: http://www.zuku.eo.ke/about-zuku 
720 Zuku, About Zuku: http://www.zuku.eo.ke/about-zuku 
721 Zuku, About Zuku: http://www.zuku.eo.ke/about-zuku 
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broadcasted in Kenya, Malawi, Tanzania, Uganda and Zambia. 722 Towards the 

end of 2016, Zuku TV relaunched its Swahili channel with new content designed 

for Swah ili viewers. 723 The Zuku Swahili channel is available on Zuku's Smart 

Pack bouquet, which includes regional channels, as well as a variety of 

alternative genre channels, with the main emphasis on local content. According 

to Zuku: 

"We are excited to showcase to our Swahili lovers the new look Zuku Swahili 

channel providing the finest bongo entertainment. This channel is a proof of 
our commitment to the East African viewers that we are evolving to meet the 
demands of audiences by creating content that's both timely and 
compelling. "724 

11 071ts offering is supplemented with third party channels, as well as sports rights 

Zuku has acquired. 

1107.1 The third party channels include most of the major news channels and 

popular brands such as Fox Entertainment, BET, E! Entertainment, 

MTV Base, Nickelodeon and National Geographic Adventure .725 

1107.2 The sports rights include non-exclusive rights for Fox Sports channels 

and exclusive rights for Kenyan Basketball and Kenyan Rugby. 

1108 Since entering the market in 2010, Zuku TV has grown to become a significant 

player in the African Pay TV market. In 2016 it was reported to be the third 

largest Pay TV broadcaster in Africa.726 In Kenya and Uganda specifically, Zuku 

TV has experienced significant growth since its entry. 

722 Balancing Act, 18 November 2016, Zuku TV relaunches Swahili Channel as competition heats up: 
http://www.balancingact-africa.com/news/broadcast-en/39032/zuku-tv-relaunches-swahil i
channel-as-competition-heats-up 

723 Balancing Act, 18 November 2016, Zuku TV relaunches Swahili Channel as competition heats up: 
http://www.balancinqact-africa.com/news/broadcast-en/39032/zuku-tv-relaunches-swahili
channel-as-competition-heats-up 

724 Balancing Act, 18 November 2016, Zuku TV relaunches Swahili Channel as competition heats up: 
http://www.balancinqact-africa. com/news/broadcast-en/39032/zuku-tv-relaunches-swahi li-
cha n nel-as-com petition-heats-up 

725 Zuku, About Zuku: http://www.zuku.co.ke/about-zuku 
726 Tech Central, 15 August 2016, Pay TV in Africa to double in size: https://techcentral.co.za/pay-tv

in-africa-to-double-in-size/67672/ 
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1109 The Figure below shows the estimated overall growth in subscriber numbers for 

Zuku TV in Kenya, Malawi, Tanzania, Uganda and Zambia from 2011 to 2017. 

Figure 119: Estimated number of Zuku TV subscribers 
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Azam TV 
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1110 Azam TV is the media company owned by the Bakhresa Group, an industrial 

conglomerate with annual sales of over $800 million (R11.2 billion).727 The Azam 

brand is well-known across East Africa and, according to a 2015 survey 

conducted by Brand Africa, is one of the few East African brands to join Apple, 

Samsung, Google, Microsoft and Coca-Cola on the list of Africa's 100 most 

valuable brands.12s 

727 World Intellectual Property Organisation, February 2016, Inside AZAM: One of Africa's top brands: 
http://www.wipo.inUwipo magazine/en/2016/01/article 0004.html 

728 World Intellectual Property Organisation, February 2016, Inside AZAM: One of Africa's top brands: 
http://www. wipo.inUwipo maqazine/en/2016/01/article 0004.html 
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1111 Azam TV officially launched in Tanzania in 201 3. Since then it has expanded into 

Kenya, Malawi and Uganda. Based on media reports, Azam TV is a fast growing 

digital satellite DTH Pay TV broadcaster in East Africa, which quickly climbed to 

more than a quarter-million subscribers in 201 5, since first launching in 2013.729 

The company plans to expand its services across East Africa, and also plans to 

have operations in the Democratic Republic of Congo and Sierra Leone.730 

1112 

111 3Azam TV targets the low to middle end of the market. It offers four monthly 

subscription bouquets, namely Azam Lite, Azam Pure, Azam Plus, and Azam 

Play, which offer over 55, 60, 90 and 105 channels respectively at a monthly 

subscription ranging from $7 to $12. The bouquets include a broad range of local, 

regional and international content available on more than 140 channels found on 

its different bouquets. Azam also offers fractional billing and payment options. 

1113.1 Its local content includes local news updates, Sinema Zethu (a Swahili 

movies channel) and Azam One (a local entertainment channel which 

features local dramas, African movies, local football leagues and local 

children's entertainment). 

1113.2 Its international content includes the major news channels (e.g . 

Aljazeera and BBC World News), popular documentary channels (e.g. 

National Geographic and Discovery) , sports channels (e.g. Liverpool 

TV, Manchester United TV and Real Madrid TV (rights holders of the 

elite Spanish La Liga football league)) and popular music and children's 

channels (e.g. MTV Base and Nickelodeon). 

729 Via Satellite, 6 May 201 5, Azam Media CEO Details East Africa Expansion Strategy: 
http://www. sate II itetoda y. com/reg io nal/2 0 15/0 5/06/aza m-m ed ia-ceo-deta i Is-east -africa
expansion-strategy/ 

730 Via Satellite, 6 May 2015, Azam Media CEO Details East Africa Expansion Strategy: 
http://www.satellitetoday.com/regional/201 5/05/06/azam-media-ceo-details-east-africa
expansion-strategy/ 

522 



NON-CONFIDENTIAL 

1114 The inclusion of local content reflects Azam's view on the importance of having 

relevant and local content as a means of competing for subscribers. Azam 

intends to play a more active ro le in the creation of local content, particularly 

more local dramas and movies series. 

"Beyond just creating our own programs, we want to play an active role in 
more local dramas and movies series, rather than outside of our own 
channels just being a conduit for slightly ancient American soap operas and 
movies, which is pretty much the standard fair of a pay-TV channel in Africa. 
We want to start doing some original work. "731 

1115Azam TV has also emerged as a leading broadcaster, promoter and sponsor of 

local football in East Africa .732 ln 2015 Azam signed a $2.35 million (R32.9 million) 

deal with the Rwanda Football Federation (Ferwafa) to broadcast the Rwanda 

Premier League for the next five years.733 This will be added to the African and 

international sports rights it already has, including rights to the popular local 

Tanzanian Football League. 

Azam TV carries Fox Sports channels non-exclusively. Fox has exclusive rights for 
the following content 

Content on these channels includes live coverage of the Dutch Eredivisie Football 
League, live coverage of the Scottish Premier Football league, live coverage of the 
Juliper Belgian Professional Football league, live coverage of the French Ligue 1 
Football League and Coupe De La Ligue (Cup competition), live coverage of the 
West African Football Union (WAFU) events, delayed coverage of the EPL via the 
Arsenal TV channel, live coverage of USA's and Canada's Major League Soccer 
competition, live coverage of Australia's NRL (National Rugby League), live motor 
racing with DTM touring cars, Superleague Formula and Mobil The Grid Formula 
One programme, live kickboxing from the "It's Showtime & Fight Code" series, live 
coverage of British Association of MMA, live coverage of the Ultimate Fighting 
Championship (UFC), live coverage of Fox African Boxing, live coverage of 
Euroleague Basketball, live coverage of Glory World Series Kick Boxing , live 
coverage of ACB Basketball league and F8, live coverage of top marathons 

hout the worl live of British Sun<>rlh • ~<o•c 

731 Via Satellite, 6 May 2015, Azam Media CEO Details East Africa Expansion Strategy: 
http://www.satellitetoday.com/reqional/2015/05/06/azam-media-ceo-details-east-africa
expansion-strategy/ 

732 The East African, 28 August 2015, Azam TV's $2.35 million deal for Rwanda Premier League: 
http://www.theeastafrican.co.ke/rwanda/Sports/Azam-TV-s--2-35m-deal-for-Rwanda-Premier
Leag ue/264 7206-2850244-d uomdv/index. htm I 

733 The East African, 28 August 2015, Azam TV's $2.35 million deal for Rwanda Premier League: 
http://www.theeastafrican.co.ke/rwanda/Sports/Azam-TV-s--2-35m-deal-for-Rwanda-Premier
Leag ue/264 7206-2850244-duomdv/index. htm I 
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Azam Rwanda Premier 
Exclusive Pay rights for SSA 

League 
Confederation of African 
Football (CAF) Super Non-exclusive FTA rights for Tanzania 
Cup 2017 
Uganda Premier League Exclusive Pay rights for SSA 
Vodacom Premier 

Exclusive Pay and FTA rights for SSA 
League (Tanzania) 
Football Kenya 

Exclusive Pay rights for SSA 
Federation League 
Primus League (Burundi) Exclusive Pay rights for SSA 

ZAP TV 

1116ZAP TV is owned by the well-resourced NOS Group, the leading communications 

and entertainment group in Portugal. ZAP began operations in the Angolan 

market in 2010 and is currently the largest digital satellite DTH Pay TV 

broadcaster in Angola .734 ZAP also expanded into the Mozambican market in 

2011 . 

1117 ZAP offers four bouquets through ZAP satellite,735 which caters for a range of low 

to high-end consumers: 

1117.1 ZAP Mini, which offers 45 channels, mostly in Portuguese, and includes 

channels such as ZAP Novelas (telenovelas), STV Noticias (news 

channel) and ZAP Viva (entertainment channel). It also includes a 

number of international channels such as National Geographic, BBC 

World News and Aljazeera at a monthly subscription of $1 3; 

1117.2 ZAP Max, which offers 90 channels spanning a wide range of national 

and international content, including major sports, news, children and 

documentary channels such as NBA TV, Fox, BBC World News, 

Aljazeera, Disney Junior, National Geographic and History channels at 

a monthly subscription of $26; 

1117.3 ZAP Premium, which offers 120 channels and includes the largest 

number of HD channels, covering a wide range of local content and 

734 ZAP, About ZAP: http://www.zap.co.ao/sobre-a-zap/a-zap 
735 ZAP, Channel packages: http://www.zap.eo.za/zap-satellite-pacotes-de-canais 
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popular third party news, entertainment, documentary and sports 

channels at a monthly subscription of $53; and 

1117.4 ZAP Plus, which offers 11 French channels and is an add-on bouquet 

which can be added on to either ZAP Mini, ZAP Max or ZAP Premium 

at a monthly subscription of $13. 

1118 ZAP launched its first dual play offer with the ZAP Fibre service in 2014, which 

offers TV and Internet packages. ZAP offers 90 TV channels through its fibre 

platform, with varying local and international channels, starting at a monthly 

subscription of $71. The ZAP Fibre package comes with Internet packages 

ranging from 5MB to 50MB. 

1119 ZAP holds a number of sports rights. It carries non-exclusive rights for Fox Sports 

channels; non-exclusive Pay TV and FTA rights for Spanish La Liga football; and 

exclusive Pay TV and FTA rights for Portuguese League and Cup Football, 

Angolan Football Leagues and Angolan Basketball Leagues. 

1120 ZAP has become a market leader in Angola by following a number of successful 

strategies, including: 

1120.1 Focusing on providing Portuguese content, which allows Angola's 

households to access content in their own language. This includes the 

provision of channels such as ZAP Novelas (telenovelas), STV Noticias 

(news channel) and ZAP Viva (entertainment channel). 

1120.2 When ZAP entered the market it provided heavily subsidised STBs to 

launch its campaign. 

1120.3 ZAP is on the same satellite as DStv. This allows consumers to switch 

with relative ease between the two providers as they do not have to 

install a new satellite dish and ZAP customers receive a clear quality 

picture equivalent to the one on DStv. 
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1120.4 ZAP has a strong distribution network in Angola through an 

arrangement with Neotel. The customer call centre used by ZAP is set 

up by Neotel, and thus Neotel customers who use ZAP are able to 

make a free phone ca ll to the service provider. 

1120.5 ZAP introduced an innovative payment solution for its customers 

through the recharge card system, introduced in 2011 . It is available in 

three denominations which are similar in price to the price points of the 

three Pay TV bouquets offered by ZAP. It also offers fractional billing. 

1120.6 The subscriber management services provided by ZAP are particularly 

efficient: they are able to connect a customer to their Pay TV service 

within two minutes after receiving payment. 

1121 ZAP TV in Angola is an example of a new entrant which has rapidly grown in the 

market by differentiating its service through various commercial initiatives and a 

content mix which caters for the preferences of different customers. As a result 

of its strategy, ZAP has emerged as the leading Pay TV service in Angola, 

surpassing the incumbent MultiChoice: 

"Launched in 2010, ZAP is a fast growing company that has based its success 
in bringing to its subscribers the best international content and a unique offer 
of local and localized content. Additionally, ZAP prides itself in developing a 
specific and tailored approach to each of the territories where it operates. '736 

1122 The Figure below shows the estimated overall growth in subscriber numbers for 

ZAP TV in Angola and Mozambique from 2010 to 2017. 

736 Forbes, 11 December 2013, Forbes Announces Agreement To Launch Forbes Portuguese Africa 
in April 2014: https://www.forbes.com/sites/forbespr/2013/12/11/forbes-announces-agreement-to
lau nch-forbes-portug uese-africa-in-april-20 14/#7 4 7969384079 
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Figure 121 : Estimated number of ZAP TV subscribers 
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Kwese TV 

1123 Kwese TV is a Zimbabwean terrestrial and satellite broadcaster owned by Econet 

Media. Econet Media is a subsidiary of the Econet Group, a large telco in Africa, 

which has a number of infrastructural investments across the continent. The 

Econet Group determined that there is a gap in the market for Pay TV in Africa: 

"We began looking at how we can develop a business and get content that 
can be used by our data subscribers. And as we started doing this we realized 
that there was actually a lucrative opportunity for us to go into media in total 
and that there really was a gap for pay TV in the African market. "737 

1124 Econet initially entered the market as a channel provider in 2015 by launching its 

FTA sports channel , Kwese Free Sports (KFS). KFS offers 24 hour coverage of 

exclusive sports content for free. It is available in a number of countries across 

sub-Saharan Africa (including Angola, Benin, Congo, DRC, Ethiopia, Ghana, 

Kenya, Mauritius, Mozambique, Nigeria, Rwanda, Senegal , Seychelles, Togo, 

737 How we made it in Africa , 3 February 2017, Econet's Kwese TV looking to take on DStv's 
dominance in Africa: https://www.howwemadeitinafrica.com/econets-kwese-tv-looking-take-dstvs
dominance-africa/ 
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Uganda and Tanzania). The channel can be accessed on a number of platforms, 

including StarTimes, GOtv, Kwese TV, any FTA DTT STB or IDTV.738 

1125 Kwese has been very active in acquiring sports content since its entry. Some of 

the major rights held by Kwese include the following: 

SSA (excluding SA television rights, but including 

Exclusive five-year deal with the Electronic 
Africa 

1126 Following the launch of KFS, Econet launched its digital satellite DTH offering, 

Kwese TV, in 2017. Kwese TV started broadcasting in Ghana, Rwanda and 

Zambia, and later expanded into Botswana. More recently it has launched in 

Kenya and Zimbabwe. Kwese TV's strategy is focused on developing content, 

and catering for different customer preferences, with a particular focus on the 

youth. 

738 All Africa, 12 April 201 7, Africa: We want to promote sport in Uganda- Kwese Free TV: 
http:/lallafrica.com/stories/2017041 2001 O.html; Econet Kwese Free Sport's Launches in Rwanda: 
http://www.econetwireless.com/press-releases-details.php?url=kwes%C3%A9-free-sport-s
launches-in-rwanda-
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"Our competitive advantage is really focusing towards a younger market and 

therefore all our products and services are geared towards that ... And of 

course an important thing is our pricing, and the flexibility that we are providing 
around our pricing options. "739 

1127 Kwese TV offers one bouquet, with 22 exclusive and 41 non-exclusive channels, 

containing 20%-30% African content. 

11 27. 1 Kwese TV's 22 exclusive channels include 11 local channels made 

exclusively for the African market, as well as the Kwese Sports channel 

and third party channels, which include channels such as Animal Planet 

and ESPN. 

1127.2 Kwese TV's 41 non-exclusive channels cover a diverse range of 

content, including major news channels (e.g. SkyNews, BBC World 

News and Aljazeera), major documentary and entertainment channels 

(e.g. National Geographic, MTV Base, E! and CBeebies) and local 

channels (e.g. African movie channels). 

1128 Kwese, being part of the Econet Group, has the required resources to bid for 

sought after content. Econet announced in 2017 that it would invest $1 .19 billion 

(R 16.6 billion) in content for its Pay TV service Kwese TV over the next 5 years.740 

1129 Kwese TV has sought to differentiate itself through its "pay as you watch" 

offering, where subscribers have the choice of three different subscription 

periods: 3-day, 7 -day and one-month. The average subscription costs for each 

subscription period range from $3 (for the 3-day subscription) to $29 (for the full

month subscription)J41 

739 How we made it in Africa, 3 February 2017, Econet's Kwese TV looking to take on DStv's 
dominance in Africa: https://www.howwemadeitinafrica.com/econets-kwese-tv-lookinq-take-dstvs
dominance-africa/ 

740 Advanced Television, 9 May 2017, Econet's new TV service spending $1.2bn: http://advanced
television. com/20 17/05/09/econets-new-tv-service-spending-1-2bn/ 

741 Buzz Nigeria, Kwese TV: A New Satellite and Broadcasting Network by Econet Media - Here is All 
You Need to Know: https://buzzniqeria.com/kwese-tv/ 
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1130 Econet also launched its OTT service offering in 2017, called Kwese Play. Kwese 

Play, which is currently only available in SA, is a service delivered on f ibre lines, 

via a Roku STB. The lead ing content offered by Kwese Play is Netflix. However, 

it also includes over 100 streaming channels, such as YouTube, NBA TV and 

TedTalk. 
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APPENDIX 4: LOCAL CONTENT AND SPORTS BROADCAST 

ON FTA TV IN SA 

11 31 This Appendix demonstrates-

1131 .1 the increase in and popularity of local content on FTA TV in SA; and 

1131 .2 the extensive amount of sports content broadcast on FTA in SA and, 

more recently, shown by Kwese by way of its digital transmission via 

its App and streaming. 

LOCAL CONTENT ON FTA TV IN SA 

1132 A strong focus for FTA TV in SA is to offer local content, recognising that South 

African audiences have an appetite for locally produced content. 

11331CASA has set local content quotas for SABC1, SABC2, SABC3 and e.tv. Over 

the past three years all three of the SABC channels and e. tv have consistently 

exceeded ICASA's local content requirements. 

SABC 

1134 The extent to which the SABC has exceeded its local content quotas is shown in 

the Figure below. 

• 123 L t t t • t e s t I f SABC channels 
2014/2015 2015/2016 201 6/201 7 

Channel Target Actual Target Actual Target Actual 

SABC1 55% 77.23% (Full-Day) 65% 76.25% (Full-Day) 65% 79.07% (Full-Day) 

78.99% (Primetime) 83% (Primetime) 88% (Primetime) 

60.95% (Full-Day) 65% 60% (Full-Day) 65% 66.85% (Full-Day) 
SABC2 55% 

80.61% (Primetime) 78.36% (Primetime) 88.93% (Primetime) 

40.15% (Full-Day) 45% 37.37% (Full-Day) 45% 53% (Full-Day) 
SABC3 35% 

48.68% (Primetime) 45.45% (Primetime) 52.5% (Primetime) 

Source: SABC Annual Report, 2014/15, Part 3, p39; SABC Annual Report, 2015/16, Part 2, p39; and 
SABC Annual Report, 2016/17, p42 

1135 Given the popularity of local content, the SABC has made concerted efforts to 

deliver more local content. 
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1135.1 The 2015/16 Annual Report indicates that "a strategy has been put in 

place to gain more market share, which is premised on delivering more 

local content". 742 

1135.2 According to the SABC's 2016/17 Annual Report, one of the marketing 

strategies for 2016/17 included the relaunching of SABC3 to focus on 

more local content rooted in SA. 743 

1135.3 The popularity of local content is further reflected in the growth in the 

SABC's local content budget over time, as illustrated in the Figure 

below. 

Figure 124: SABC local content budget over time 
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Source: SABC response to ICASA questionnaire (Note that the SABC has indicated that the amount spent by the SABC on local 
content for the 2015/2016FY is R1,386,192.26. This value does not appear to be correct given its low value relative to the amount 
spent on local content in the preceding years and has therefore been excluded from the graph.) 

742 SABC, Annual Report 2016, Part 2, p39: www.sabc.eo.za/sabc/wp-contentluploads/docs/annual
reports/AR2015-16part2. pdf 

743 SABC, Annual Report 2017, p50: www.sabc.eo.za/sabc/wp-contentluploads/docs/annual
reports/SABC+AR+2016-17.pdf 
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e.tv 

1136 e.tv has also consistently exceeded its local content licence obligation of 45%,744 

and has adopted a strategy to increase its market share by investing in more 

local content. In 201 5 e.tv reported that it had experienced a decrease in 

audience ratings due to a major shift in the TV broadcasting market. In order to 

recover its market share, e.tv's strategy was focused on investing in more local 

content. 

"The loss in audience share has been addressed through a strategic 
programme schedule change which focuses on a new, local content strategy 
which was implemented in March 2015. The core entertainment block of 
Rhythm City, Scandal! and Ashes to Ashes (back-to-back [local] soaps plus 
telenovela) from 19:00 to 20:30 saw an audience share increase of 31% from 
February to March. This is an encouraging indication that the new strategy is 
building steadily in the right direction. "745 

"Competitor broadcasters also invested in significantly in local (and often 
vernacular) content, which necessitated increased programming investment 
by etv. "746 

1137 As a result of its local content strategy, e. tv regained its market share in 2016, 

but noted that this came as a result of a considerable increase in costs. As 

indicated in eMedia Holdings' 2016 Integrated Annual Report, 

"the local content strategy was successful in increasing e. tv's share across 
both All Adults and Adults LSM 5-7'747 and "while market share has recovered, 
it came at a considerable investment in local programming which resulted in 
cost of sales ending the year on R673 million compared to R555 million, an 
increase of 21%. '7 48 

1138 Through its local content strategy, e.tv continues to expand its local content 

offering. In particular, as indicated in eMedia Holdings' 2017 Integrated Annual 

744 Seardel Investment Corporation Ltd, Integrated Annual Report, 2015, p11 : 
http://www. emediahold ings. co.za/ 

745 Seardel Investment Corporation Ltd , Integrated Annual Report, 2015, p11 : 
http://www.emediaholdinqs.eo.za/ 

746 Seardellnvestment Corporation Ltd, Integrated Annual Report, 2015, p41 : 
http://www.emediaholdings.eo.za/ 

747 eMedia Holdings, Integrated Annual Report, 2016, p1 2: http://www.emediaholdings.eo.za/ 
748 eMedia Holdings, Integrated Annual Report, 2016, p1 2: http://www.emediaholdings.eo.za/ 
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Report, in 201 7 the channel retained certain key local shows and built a few 

more: 

"Our continued investment in the local television production industry saw the 
production of new shows including The Alliance and The Kingdom -
Ukhakhayi, as well as new seasons of popular and acclaimed series like Heist, 
Gold Diggers and Z'bondiwe during the fiscal year. "749 

Popularity of local content 

11 39 The importance of local content in South African households' electronic 

audio-visual consumption is further revealed by TAMS data which provides 

viewership levels and viewer rankings of different programmes. 

1140 In the Figure below, the TAMS data shows that for all adults (over 15 years of 

age) local content programmes, particularly on the SABC channels, are very 

popular. This is supported by the SABC's Annual Reports: 

"SABC Radio and Television platforms have on average maintained the top 
positions in listenership and viewership countrywide and our local soapies 
have consistently been in the top 5 most viewed soapies during the year''. 750 

Figure 125: TAMS viewership programme ranking for all adults over 15 years 
of 

Zulu News SABC 1 4 138 070 12.3% 

7 Scandal e.tv 4 131 937 12.3% 

8 Thuli Nothulani SABC 1 4 054 311 12.0% 

3 996 563 11 .9% 

3 931 829 1.7% 

3 910 791 11 .6% 

3 850 341 11.4% 

14 I ntersextions 

15 lntersexions SABC 1 Drama 3 309 252 9.8% 

749 eMedia Holdings, Integrated Annual Report, 2017, p15: http://www.emediaholdings.eo.za/ 
750 SABC Annual Report, 201 5 Part 4, p61 : www.sabc.eo.za/sabc/wp-contenUuploads/docs/annual

reports/ANNUAL +REPORT +2014-15part4.pdf 
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Ranking Programme Channel Genre Adults 15+ Share 

16 Shaka Zulu SABC 1 Drama 3 236 826 9.6% 

17 Selimathunzi SABC 1 Variety 3 076 814 9.1% 

18 Khumbul'ekhaya SABC 1 Magazine 2 948 149 8.8% 

19 Rhythm City e.tv Drama 2 918 554 8.7% 

20 Reno-Race SABC 1 Variety 2 808 955 8.3% 
Source: TAMS, September 17 Adults 15+ 

1141 In the Figure below, the TAMS data shows that even for DStv subscribers, who 

have a range of content to choose from , the top 20 programmes viewed are 

mostly on the FTA channels with local soap operas and drama featuring as the 

top genres. The local content programmes on the M-Net channels also feature 

in the top 20 programmes ("Our Perfect Wedding", "Idols", ''The Queen" and 

"lsibaya" on Mzansi Magic). The Figure also shows that a single sports event 

features in the top 20 programmes, and that th is is viewed on the FTA channel 

SABC1 (the World Cup Qualifier Bafana vs Cape Verde). 

Figure 126: TAMS viewership programme ranking for DStv adults over 15 
rs of 

17 Adults 15+ 
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SPORTS EVENTS AVAILABLE ON FTA TV IN SA 

11421n SA, FTA TV broadcasters (the SABC and, to a lesser extent, e.tv), broadcast 

an extensive amount of local and international sport. More recently, Kwese - by 

way of digital transmission via its App and streaming - has also started showing 

sports content. This is partly as a result of the listing of national sports events. 

It is also due to those FTA broadcasters directly acquiring the rights to broadcast 

various sports events and/or to the sub-l icencing of certa in sports rights by 

entities such as SuperSport and Kwese to those broadcasters. 

Listing of national sports events 

1143 Prior to dealing with the listing of national sports events in SA, it must be noted 

that such listing is an exception to the generally accepted principle that the 

acquisition of content rights (whether it is movies, series, local content or sports) 

within a territory may be on an exclusive basis. The importance to rights owners, 

including sports federations, and to electronic audio-visual services of the 

acquisition of content rights on an exclusive basis, and that this principle is 

generally accepted, is dealt with in Part D of MultiChoice's representations. 

1144 The statutory regulation of the broadcasting of national sporting events was first 

introduced in the Broadcasting Act, 1999. s30(7) of the Broadcasting Act 

provided: 

"Subscription services may not acquire exclusive rights for the 
broadcast of national sporting events identified as being in the public 
interest from time to time by ICASA in consultation with the Minister of 
Communications and the Minister of Sports and Recreation and in 
accordance with the regulations determined by the Authority through a 
public process. " 

11451n 2002/2003 ICASA conducted a public inquiry with a view to making the 

regulations contemplated in s30(7). All the key sports federations in SA, the 

SABC, e.tv and SuperSport/M-Net/MultiChoice participated in that inquiry. It is 

noteworthy that all the key sports federations strongly opposed the listing of their 

events. The Sports Broadcasting Rights Regulations of 2003 flowing from that 

inquiry constituted a compromise involving the weighing-up of the different, and 

often conflicting, interests ICASA had to consider. 
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11461n July 2006 the ECA came into operation, and as a result thereof s30(7) of the 

Broadcasting Act was repealed. It was replaced with s60(1) of the ECA which, 

although slightly differently worded, has a similar purpose. s60(1) of the ECA 

provides: 

"Subscription broadcasting services may not acquire exclusive rights 
that prevent or hinder the FTA broadcasting of national sporting events, 
as identified in the public interest from time to time, by the Authority, 
after consultation with the Minister and the Minister of Sport and in 
accordance with the regulations prescribed by the Authority. " 

1147The purpose of s60(1) is to ensure that Pay TV services do not acquire exclusive 

rights to "national sporting events" such that this would prevent or hinder FTA TV 

services from broadcasting those events. "National sporting events" are those 

events the broadcasting of which would be "in the public interest". Determining 

the public interest in the context of s60(1) involves the weighing-up of different 

interests, including those of sports fans, sports players, sports federations, FTA 

TV broadcasters and Pay TV broadcasters. 

11481n 2008 ICASA reviewed the Regulations of 2003 and published its findings,151 

repealed the Regulations of 2003, and made new regulations entitled the Sports 

Broadcasting Services Regulations, 2010. The objectives of the Regulations are 

to identify and list national sporting events and to regulate the broadcasting of 

such events. Such events may not be acquired exclusively for broadcasting by 

Pay TV services. If a FTA TV broadcaster acquires the FTA broadcast rights to 

a listed event, that broadcaster may broadcast the event live, delayed live752 or 

delayed. The final listing of sports events deemed to be in the national interest 

is set out below. It consists of an extensive list of sports events (much wider than 

the list of sports events in most other countries (where such listing occurs)), such 

as the Olympics, the World Cups for soccer, rugby and cricket, as well as 

matches which are part of the PSL competitions, such as the Ned bank Cup. 

751 Notice 288 of 2010, Government Gazette No. 33108, 12 April 2010 
752 "Delayed live" refers to when the broadcast of an event commences after the match has started, 

but before the match ends (for example, at half-time) 
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Listed national sports events 

Summer Olympic Games (the opening ceremony, every event involving the 
senior South African team or a South African, and the closing ceremony) 

Paralympics (the opening ceremony, every event involving the senior South 
African team or a South African, and the closing ceremony) 

Commonwealth Games (the opening ceremony, every event involving the 
senior South African team or a South African, and the closing ceremony) 

All Africa Games (the opening ceremony, every event involving the senior 
South African team or a South African, and the closing ceremony) 

FIFA World Cup (the opening match, a semi-final and the final, and every 
match involving the national senior soccer team) 

Africa Cup of Nations (the opening match, a semi-final and the final , and 
every match involving the national senior soccer team) 

IRB Rugby World Cup (the opening match, a semi-f inal and the f inal, and 
every match involving the national senior rugby team) 

ICC Cricket World Cup (the opening match, a semi-final and the final, and 
every match involving the national senior cricket team) 

ICC T20 Cricket World Championships (the opening match, a semi-final and 
the final , and every match involving the national senior cricket team) 

Comrades Marathon 

Two Oceans Marathon 

SupeRugby- the final if held in SA and a South African team is participating 
in the final 

COSAFA Cup (soccer) (the opening match, a semi-final and the final, and 
every match involving the national senior soccer team) 

CAF Champions League (soccer) (a semi-final and the final) 

CAF Confederations Cup (soccer) (a semi-final and the final) 

Telkom Charity Cup (soccer) - renamed Carling Cup 

MTN8 Cup (PSL soccer) (a semi-final and the fina l) 

Telkom Knockout Cup (PSL soccer) (a semi-final and the final) 

Nedbank Cup (PSL soccer) (a semi-final and the final) 

Currie Cup (rugby) (a semi-final and the final) 

Momentum Cup (replaced MTN 40) (cricket)- Domestic limited overs (a 
semi-final and the final) 

International Boxing Federations (any international boxing match involving a 
South African) 

Note: The MTN8 Cup, Telkom Knockout Cup and Nedbank Cup are all part of 

the PSL competitions. 
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Acquisition of additional sports rights by FTA TV 

11 49The SABC and e.tv (like any other interested party) are able to bid/negotiate for 

and acquire the broadcast rights to sports events over and above the listed sports 

events. For example, the SABC bid for the 2007 and 2011 PSL rights, including 

the Pay TV rights. There are also instances in which rights are specifically carved 

out for FTA TV broadcasters by the sports federations. For example, CSA has 

always carved out the FTA TV rights to its matches. It has direct agreements 

with the SABC to broadcast live all international test matches played by the 

national senior team, the Proteas, in SA. CSA has also licenced rights to e.tv. In 

addition, there have been a number of sub-licencing and ad hoc agreements 

entered into from time to time between SuperSport and the SABC or e. tv. 

1150 Sports offerings by the FT A TV broadcasters have the potential and ability to 

increase with the launch by Platco Digital (Pty) Ltd (a sister company to e.tv) of 

OpenView, which does not have the channel constraints which existed in an 

analogue terrestrial environment. 

1151 Sports offerings by the FTA broadcasters are also likely to increase in a 

multichannel OTT environment. For instance, many of the rights held by the 

SABC have not been exploited by the SABC: the SABC has either not broadcast 

at all some of the events to which it has the rights, or has broadcast those events 

on a delayed basis. Taking the PSL matches as an example, in the year 

1 October 2016 to 30 September 2017, 49 of the PSL matches broadcast by the 

SABC were on a delayed basis. This has been primarily due to capacity 

constraints on its three analogue channels (SABC 1, 2 and 3). In addition, even 

though many of the foreign soccer federations (such as the EPL) have set aside 

matches specifically for FTA TV broadcasters in SA, these have not been taken 

up (with the exception of one UEFA Champions League match previously shown 

each week on e. tv). It is anticipated that with the migration to OTT, these rights 

wi ll be acquired and broadcast in the future by FTA TV. 

SABC 

1152 The SABC broadcasts a substantial range and amount of sports, including 

soccer, cricket and rugby. This can be attributed to the large amount of listed 
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sports events in the Sports Broadcasting Services Regulations, together with the 

SABC's direct acquisition of additional non-listed sports rights from sports rights 

holders, and sub-licensing agreements with SuperSport, Siyaya and Kwese. The 

schedule at the end of this Appendix reflects the range and amount of sports 

events broadcast in the past calendar year by the SABC. 

Soccer 

11 53 Besides listed events, the SABC holds exclusive rights to 50 PSL matches and 

non-exclusive753 rights to a further 69 PSL matches through a sub-licensing 

arrangement with SuperSport. This is on the insistence of the PSL. These 

matches include the most popular matches, including all derbies played between 

the three most popular teams (Kaizer Chiefs, Orlando Pirates and Mamelodi 

Sundowns), the second semi-final of the cup competitions (the MTN8 Cup, the 

Telkom Knockout Cup and the Nedbank Cup) (by virtue of the listed sports 

events the SABC may acquire the rights to one of the semi-finals and the finals 

of each of those competitions), and promotion and relegation play-offs between 

the PSL League and the National First Division, which are extremely significant 

matches commercially. 

1154 Siyaya has sub-licensed to the SABC the rights to all Bafana home and away 

matches, including all "friendly" matches (which are numerous), and all their 

matches played in the FIFA World Cup, the Africa Cup of Nations, the CAF 

Confederations Cup and the CAF tournaments. 

1155 The SABC was the official broadcaster of the CAF Confederations Cup in 2009 

and the FIFA World Cup in 2010. The 2013 COSAFA Cup FTA rights were sub

licenced by SuperSport to the SABC. The SABC had the rights to the 2014 FIFA 

World Cup and all other FIFA events between 2010 and 2014, and has acquired 

the rights to the 2018 FIFA World Cup and all other FIFA events for the two years 

prior to 2018. The SABC acquired the FTA rights to the 2016 UEFA Euro 

Football Championships through a sub-license agreement with SuperSport. 

753 These matches are usually broadcast simultaneously, but not always, as the SABC sometimes 
broadcasts matches on a delayed basis, even though the SABC is entitled to broadcast them live 
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1156 SuperSport has also on occasion offered the FTA rights of the Span ish La Liga 

and Copa Del Rey as well as the UEFA Champions and Europa Leagues to the 

SABC. However, the SABC did not accept those offers, apparently primarily due 

to the capacity constraints which existed in an analogue terrestrial environment. 

Cricket 

1157 CSA has always carved out FTA from Pay TV rights, and has had a partnership 

with the SABC dating back to 1991 . Those rights pertain specifically to all 

international cricket played in SA by the national senior team, the Proteas, in all 

formats of the sport: test matches (which are not listed) , one day internationals 

("ODis") and Twenty20 matches. The SABC and CSA have recently agreed 

terms to extend this partnership for a further three years. 

1158 SuperSport has obligations to make certain international cricket events available 

to FTA broadcasters in terms of the listed events. 

1159 Over the years SuperS port has, in addition, sought to sub-license to the SABC 

many of the FTA rights to International Cricket Council ("ICC") events, such as 

the World Cup, the T20 World Championships and the Champions Trophy- for 

SA and the rest of Africa. For example, SuperS port sub-licensed to the SABC all 

the FTA rights to all ICC events between 2008 and 2011 . In subsequent years, 

the SABC declined the offer for the 2012 T20 World Championships, accepted 

the offer for the 2013 Champions Trophy, accepted an offer for 60% of the rights 

to the 2015 World Cup, accepted the offer for the 2016 T20 World 

Championships, declined the offer for the 2017 Champions Trophy, and 

accepted the offer for the 2019 World Cup. 

Rugby 

1160 From 2005 until the end of 2010 there was a sub-licensing agreement between 

SuperSport and the SABC for the FTA rights to home test matches, the Currie 

Cup final , the Vodacom Cup final , and to the Super 15 Rugby final if a South 

African team was involved and the final was held in SA. SuperSport offered to 

continue to sub-license those FTA rights to the SABC for 2011 to 2015, but the 

SABC did not take up that offer. In 2012, three inbound Springbok test matches 
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against England were offered by SuperSport to the SABC, but the SABC did not 

take up that offer, despite those being listed events. SuperSport then concluded 

an agreement with e.tv to broadcast two of those matches. SuperSport also sub

licensed to the SABC the live FTA rights to 60% of the matches and the delayed 

rights to another 15% of the matches for the 2011 and 2015 Rugby World Cups, 

and has recently offered to the SABC the FTA rights for the 2019 Rugby World 

Cup. More recently, SuperSport has sub-licensed to the SABC the FTA rights for 

all international test matches played by the Springboks in SA, the Currie Cup 

Final, and the SupeRugby f inal if a South African team is involved in the final 

and the final is held in SA. 

Other sports 

11 61 The SABC has recently acquired rights to broadcast the popular Extreme 

Fighting Championships ("EFC"), and Mixed Martial Arts ("MMA") sports content. 

It has also concluded a sub-licensing agreement with Kwese TV for NBA 

basketball events. SuperSport also sub-licences the Paralympics to the SABC 

and the SABC independently acquires rights to the Commonwealth Games. The 

SABC also covers sports such as athletics, including the Soweto Marathon. 

e.tv 

1162 Until May 2012 e. tv held rights to the UEFA Champions League by virtue of a 

sub-licensing agreement with SuperSport (prior to that it held the rights itself and 

sub-licenced those to SuperSport). E. tv thereafter renewed its rights directly with 

UEFA for 2012 to 2014. The match which e.tv broadcast was always the best 

match of that match week. 

1163 E. tv has also from time to time broadcast major rugby matches played by SA's 

national team. For example, SuperSport offered to sub-license to e.tv two 

Springbok test matches played against England in 2012. E.tv accepted that offer 

and broadcast the matches on a delayed basis. Even though the matches were 

broadcast delayed, on short notice, and with little promotion, the matches were 

very popular with viewers, with e.tv attracting over 1.2 mill ion viewers per match. 

This illustrates the willingness of viewers to watch the delayed broadcast of 

significant sports events. 
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1164 Outside of soccer and rugby, e.tv has focused on other sports which are popular 

and enjoy high ratings. In particular, e.tv broadcast a substantial amount of 

professional wrestling from the WWE franchise, including its "Smackdown", 

"Wrestlemania" and "Raw" events, and used to broadcast MMA events such as 

the popular EFC, and various boxing tournaments. E.tv has also previously 

broadcast international cricket. 

11651t seems, however, that e.tv has recently moved away from broadcasting sports 

content and is of the view that it is more commercially attractive to focus on 

genera l entertainment. 

1166 The schedule below list the sports events which have been on SABC and e.tv for 

the past year. 

Month Event Broadcaster 

October-16 FIFA U17 Women's World Cup, Brazi l v England SABC 

FIFA U17 Women's World Cup: Venezuela v Germany SABC 

FIFA U17 Women's World Cup: Jordan v Spain SABC 

FIFA U17 Women's World Cup: Ghana v Japan SABC 

FIFA U17 Women's World Cup: USA v Paraguay SABC 

FIFA U17 Women's World Cup: Venezuela v Cameroon SABC 

FIFA U17 Women's World Cup : Germany v Canada SABC 

FIFA U17 Women's World Cup, Jordan v Mexico SABC 

FIFA U17 Women's World Cup: Nigeria v England SABC 

FIFA U17 Women's World Cup: USA v Ghana SABC 

FIFA U17 Women's World Cup: Brazil v Korea DPR SABC 

FIFA U17 Women's World Cup: New Zealand v Jordan SABC 

FIFA U17 Women's World Cup: Spain v Mexico SABC 

FIFA U17 Women's World Cup: Germany v Cameroon SABC 

FIFA U17 Women's World Cup: Korea DPR v Nigeria SABC 

FIFA U17 Women's World Cup: Japan v USA SABC 

FIFA U17 Women's World Cup: QFl: Mexico v Venezuela SABC 

FIFA U17 Women' s World Cup: QF2: Germany v Spain SABC 

FIFA U17 Women's World Cup: Paraguay v Ghana SABC 

FIFA Women's World Cup QF3: Korea DPR v Ghana SABC 

FIFA Women's World Cup QF4: Japan v England SABC 

FIFA Women's World Cup SFl : Venezuela v Korea DPR SABC 

FIFA U17 Women's World Cup SF2: Spain v Japan SABC 

FIFA U17 Women's World Cup Final : Korea DPR v Japan (Live) SABC 

MTN8 Final: Bidvest Wits v Mamelodi Sundowns (Live) SABC 

FIFA Futsal World Cup Final: Russia v Argentina SABC 

2018 World Cup Qualifier: Burkina Faso v Bafana Bafana (Live) SABC 

Macufe Cup: Bloem Celtic v Kaizer Chiefs (Live) SABC 

International Friendly: Bafana Bafana v Ghana (Live) SABC 

CAF Champions League Final 1st Leg: Mamelodi Sundowns v Zamalek SABC 

(Live) 

CAF Champions League Final 2nd Leg: Zamalek v Mamelodi Sundow ns SABC 
(Live) 
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PSL: Cape Town City v Baroka FC {Live) SABC 

PSL: SuperSport United v Highlands Park {Live) SABC 

PSL: Orlando Pirates v Kaizer Chiefs {Live) SABC 

PSL: Ajax Ca pe Town v SuperS port United {Live) SABC 

PSL: Baroka FC v Polokwane FC {Live) SABC 

Telkom Knockout Last 16: Free State Stars v Bidvest Wits {Live) SABC 

Telkom Knockout Last 16: SuperSport United v Ajax Cape Town {Live) SABC 

Telkom Knockout Last 16: Baroka FC v Platinum Stars {Live) SABC 

Telkom Knockout Last 16: Cape Town City v Bloemfontein Celtic SABC 

International Friendly: Banyana Banyana v Egypt {repeat) SABC 

NFD: Mi lano United v Rea l Kings SABC 

NFD: Magesi FC v Santos SABC 

2017 AFCON Draw SABC 

Castle Lager Rugby Championship: South Africa v Australia SABC 

Castle Lager Rugby Championship: South Africa v New Zealand SABC 

Currie Cup Final : Free State Cheetahs v Blue Bulls SABC 

South Africa v Australia 2nd ODI {Live) SABC 

South Africa v Austra lia 3rd ODI {Live) SABC 

South Africa v Australia 4th ODI {Live) SABC 

South Africa v Australia 5th ODI {Live) SABC 

The TKO {The Fight Night) SABC 
Main Bout - JR Middle Weight SA Title: Nkulu leko Mhlongo v Frans 

Ramabolu {Live) 

WWE Main Event e.tv 

WWE Total Divas e.tv 

WWE Smackdown e.tv 

WWE Raw e.tv 

WWE Superstars e.tv 

WWE Experience e.tv 

WWE NXT e.tv 

WWE Specials: Clash of Champions e. tv 

WWE Specials: No Mercy e.tv 

EFC 54 at Sun City. Andrew van Zyl faces Elvis Moyo for the EFC e.tv 

heavyweight title. Plus, JP Buys challenges Baldwin Mdlalose for the EFC 

flyweight title. 

November-16 CAF Confederations Cup : Mouloudia v TP Mazembe SABC 

CAF Confederations Cup: TP Mazembe v Mouloudia SABC 

PSL: Mamelodi Sundowns v Kaizer Chiefs {Live) SABC 

PSL: Platinum Stars v Bidvest Wits {Live) SABC 

PSL: Bloemfontein Celtic v Polokwane City {Live) SABC 

PSL: Golden Arrows v Platinum Stars SABC 

PSL: Orlando Pirates v Kaizer Chiefs {repeat) SABC 

PSL: Free State Stars v Platinum Stars {on ly delayed in December) SABC 

Telkom Knockout QF: Baroka FC v Cape Town City {Live) SABC 

Telkom Knockout QF: Orlando Pirates v Highlands Park {Live) SABC 

Telkom Knockout QF: Kaizer Chiefs v Free State Stars {Live) SABC 

Telkom Knockout SF1: Cape Town City v Free State Stars {Live) SABC 

Telkom Knockout SF2: SuperSport United v Orlando Pirates {Live) SABC 

NFD: Thanda Royal Zulu v Jomo Cosmos {Live) SABC 

NFD: Real Kings v Amazulu SABC 

2018 World Cup Qua lifier: Bafana Bafana v Senegal {Live) SABC 

International Friendly: Mozambique v Bafana Bafana {Live) SABC 

International Friendly: Banyana v Egypt {repeat from October) SABC 

FIFA U20 Women's World Cup: Japan v Nigeria SABC 
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FIFA U20 Women's World Cup: PNG v Brazil SABC 

FIFA U20 Women's World Cup: Spain v Canada SABC 

FIFA U20 Women's World Cup: Japan v Nigeria SABC 

FIFA U20 Women's World Cup: France v USA SABC 

FIFA U20 Women's World Cup: Ghana v New Zea land SABC 

FIFA U20 Women's World Cup: Germany v Venezuela SABC 

FIFA U20 Women's World Cup: PNG v Sweden SABC 

FIFA U20 Women's World Cup: Korea DPR v Brazil SABC 

FIFA U20 Women's World Cup: Spain v Japan SABC 

FIFA U20 Women's World Cup: Nigeria v Canada SABC 

FIFA U20 Women's World Cup: France v Ghana SABC 

FIFA U20 Women's World Cup: New Zealand v USA SABC 

FIFA U20 Women's World Cup: Korea DPR v PNG SABC 

FIFA U20 Women's World Cup: Brazil v Sweden SABC 

FIFA U20 Women's World Cup: Nigeria v Spain SABC 

FIFA U20 Women's World Cup: New Zealand v France SABC 

FIFA U20 Women's World Cup: USA v Ghana SABC 

FIFA U20 Women's World Cu p: Korea Republic v Germany SABC 

FIFA U20 Women's World Cup: QFl SABC 

FIFA U20 Women's World Cup: QF2 SABC 

FIFA U20 Women's World Cup: QF3 SABC 

FIFA U20 Women's World Cup: QF3 SABC 

FIFA U20 Women's World Cup: SFl SABC 

FIFA U20 Women's World Cup: SF2 SABC 

Soweto Marathon (Live) SABC 

The TKO (The Fight Night) (Live) SABC 

SA Sports Awards (Live) SABC 

WWE Main Event e.tv 

WWE Total Divas e.tv 

WWE Smackdown e.tv 

WWE Raw e.tv 

WWE Superstars e.tv 

WWE Experience e.tv 

WWE NXT e.tv 

WWE Specials: Hell In A Cell e.tv 

WWE Specials: Survivor Series e.tv 

EFC, GrandWest, CT. The most dominant EFC champion, Angola's e.tv 

Demarte Pena, faces the interim champ, SA's lrshaad Sayed, to unify 

the bantamweight title 

December-16 PSL: Platinum Stars v Polokwane City (Live) SABC 

PSL: Orlando Pirates v Highlands Pa rk (Live) SABC 

PSL: Baroka FC v Maritzburg United (Live) SABC 

PSL: Platinum Stars v Maritzburg United (Live) SABC 

PSL: Bidvest Wits v Free State Stars (not live- SATMA Awards) SABC 

PSL: Platinum Stars v Bloemfontein Celtic SABC 

PSL: Bidvest Wits v High lands Park SABC 

PSL: Free State Stars v Platinum Stars SABC 

PSL: Maritzburg United v Chippa United SABC 

PSL: Platinum St ars v Ajax Cape Town SABC 

PSL: Ajax Cape Town v Golden Arrows SABC 

PSL: Golden Arrows v Bidvest Wits SABC 

PSL: Cape Town City v Platinum Stars SABC 

PSL: Golden Arrows v Ka izer Chiefs SABC 
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PSL: Highlands Park v Platinum Stars SABC 

PSL: Baroka FC v Golden Arrows SABC 

FIFA U20 3rd Place SABC 

FIFA U20 Final: Korea DPR v France SABC 

Telkom Knockout Final: SuperSport United v Cape Town City (Live) SABC 

FIFA Club World Cup: Kashima Antlers v Mamelodi Sundowns (Live) SABC 

FIFA Club World Cup: Mamelodi Sundowns v Jeonbuk FC SABC 

FIFA Club World Cup: Atletico Nacional v Kashima Antlers SABC 

FIFA Club World Club : Club America v Real Madrid (Live) SABC 

FIFA Club World Cup 3rd Place: Atletico National v Club America (Live) SABC 

FIFA Club World Cup Final: Real Madrid v Kashima Antlers (Live) SABC 

U19 Final at Cape Town (Live) SABC 

Sasol League Final at Mossel Bay (Live) SABC 

Sasol League: Bloemfontein Celtic FC v Janine van Wyk FC (Repeat) SABC 

South Africa v Sri Lanka 1st Test Day 1 (Live) SABC 

South Africa v Sri Lanka 1st Test Day 2 (Live) SABC 

South Africa v Sri Lanka 1st Test Day 3 (Live) SABC 

South Africa v Sri Lanka 1st Test Day 4 (Live) SABC 

South Africa v Sri La nka 1st Test Day 5 (Live) SABC 

The TKO (The Fight) at NZ (Live) SABC 

WWE Main Event e.tv 

WWE Tota l Divas e.tv 

WWE Smackdown e.tv 

WWE Raw e.tv 

WWE Superstars e.tv 

WWE Experience e.tv 

WWE NXT e.tv 

WWE Specials: Tables, Ladders and Chairs and Stairs e. t v 

WWE Specials: Roadblock: End of the Line e.tv 

EFC. Welterweight champion SA's Dricus du Plessis faces Poland's top e. tv 

middleweight Ra fa l Haratyk. Plus UK's Ya nnick Bahati vs SA's David 

Buirski for the midd leweight title. 

January-17 AFCON Opening Ceremony (Live) SABC 

AFCON: Gabon v Guinea (Live) SABC 

AFCON: Burkina Faso v Cameroon (Live) SABC 

AFCON: Algeria v Zimbabwe (Live) SABC 

AFCON: Tunisia v Senegal (Live) SABC 

AFCON: Ivory Coast v Togo (Live) SABC 

AFCON: DR Congo v Morocco (Live) SABC 

AFCON: Ghana v Uganda (Live) SABC 

AFCON: Mali v Egypt (Live) SABC 

AFCON: Gabon v Burkina Faso (Live) SABC 

AFCON: Cameroon v Guinea Bissau (Live) SABC 

AFCON: Algeria v Tunisia (Live) SABC 

AFCON: Senega l v Zimbabwe (Live) SABC 

AFCON: Cote d'lvoire v DRC Congo (Live) SABC 

AFCON: Morocco v Tonga (Live) SABC 

AFCON: Ghana v Mali (Live) SABC 

AFCON: Egypt v Uganda (Live) SABC 

AFCON: Cameroon v Gabon (Live) SABC 

AFCON: Zimbabwe v Tunisia (Live) SABC 

AFCON: Morocco v Cote d'lvoire (Live) SABC 

AFCON: Egypt v Ghana (Live) SABC 
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AFCON QF1: Burkina Faso v Tunisia (Live) SABC 

AFCON QF2: Senegal v Cameroon (Live) SABC 

AFCON QF3: DR Congo v Ghana (Live) SABC 

AFCON QF4: Egypt v M orocco (Live) SABC 

AFCON: Guinea Bissau v Burkina Faso SABC 

AFCON: Senegal v Algeria SABC 

AFCON: Togo v DRC Congo SABC 

AFCON: Uganda v M ali SABC 

AFCON: Senegal v Algeria (repeat) SABC 

AFCON: M orocco v Cot e d' lvoire (repeat) SABC 

Telkom Knockout SF1 : Cape Town City v Free St ate Stars (repeat) SABC 

Telkom Knockout SF2: Su perSport United v Orlando Pirates (repeat) SABC 

Telkom Knockout Final: SuperSport United v Cape Town City (repeat) SABC 

PSL: Golden Arrow s v Kaizer Chiefs (repeat) SABC 

PSL: Bidvest Wits v Free Stat e St ars (repeat) SABC 

PSL: Baroka FC v Golden Arrows (repeat) SABC 

Boxing South Africa Awards (Live) SABC 

South Africa v Sri Lanka 2nd Test Day 1 (Live) SABC 

South Africa v Sri Lanka 2nd Test Day 2 (Live) SABC 

South Africa v Sri Lanka 2nd Test Day 3 (Live) SABC 

South Africa v Sri Lanka 2nd Test Day 4 (Live) SABC 

South Afri ca v Sri Lanka 3rd Test Day 1 (Live) SABC 

South Africa v Sri Lanka 3rd Test Day 2 (Live) SABC 

South Africa v Sri Lanka 3rd Test Day 3 (Live) SABC 

South Africa v Sri Lanka 1st T20 (Live) SABC 

South Africa v Sri Lanka 2nd T20 (Live) SABC 

South Africa v Sri Lanka 3 rd T20 (Live) SABC 

South Africa v Sri Lanka 1st ODI (Live) SABC 

SA Women Open Golf Highlights SABC 

WWE Main Event e.tv 

WWE Total Divas e.tv 

WWE Smackdown e. tv 

WWE Raw e. tv 

WWE Experience e. tv 

WWE NXT e. tv 

February-17 AFCON SF1 : Burkina Faso v Egypt (Live) SABC 

AFCON SF2: Cameroon v Ghana (Live) SABC 

AFCON 3rd/ 4th Place: Burkina Faso v Ghana (Live) SABC 

AFCON Final : Egypt v Cameroon (Live) SABC 

CAF Super Cup, Mamelodi Sundowns v TP Mazembe (Live) SABC 

PSL: Mamelodi Sundowns v Orlando Pirates (Live) SABC 

PSL: Ajax Cape Town v Cape Town City (Live) SABC 

PSL: Highlands Park v Polokwane City (Live) SABC 

PSL: Golden Arrows v Free State Stars (Live) SABC 

PSL: Bloemfontein Celtic v Chippa United (Live) SABC 

PSL: Bloemfontein Celtic v Platinum Stars (Live) SABC 

' PSL: Baroka FC v Cape Town City (Live) SABC 

PSL: SuperSport United v Golden Arrows SABC 

PSL: Cape Town City v High lands Park SABC 

PSL: Baroka FC v Platinum Stars SABC 

PSL: Bidvest Wits v Baroka FC SABC 

The TKO (Live) SABC 

South Afri ca v Sri Lanka 2nd ODI (Live) SABC 
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South Africa v Sri Lanka 3 rd ODI (Live) SABC 

South Africa v Sri Lanka 4th ODI (Live) SABC 

South Africa v Sri Lanka 5th ODI (Live) SABC 

ASA Speed Series 1 at Durban Highlights SABC 

WWE Main Event e.tv 

WWE Total Divas e.tv 

WWE Smackdown e.tv 

WWE Raw e.tv 

WWE Experience e.tv 

WWE NXT e.tv 

WWE Specials: Royal Rumble e.tv 

WWE Specials: Elimination Chamber e.tv 

March-17 PSL: Kaizer Chiefs v Orlando Pirates (Live) SABC 

PSL: SuperSport United v Ajax Cape Town (Live) SABC 

PSL: Free State Stars v Highlands Park (Live) SABC 

PSL: Baroka FC v Kaizer Chiefs (Live) SABC 

PSL: Highlands Park v Maritzburg Uni ted (Live) SABC 

PSL: Highlands Park v SuperSport United SABC 

PSL: Bloemfontein Celtic v Platinum Stars (repeat) SABC 

PSL: Baroka FC v Cape Town City (repeat) SABC 

PSL: Chippa United v Bidvest Wits SABC 

PSL: Mamelodi Sundowns v Polokwane City SABC 

Ned bank Last 32: Jomo Cosmos v United Rovers (Live) SABC 

Nedbank Last 32: Free State Stars v Highlands Park (Live) SABC 

Nedbank Last 32: Golden Arrows v Maritzbu rg United (Live) SABC 

Nedbank Last 32: Polokwane City v Africa All Stars SABC 

Ned bank Last 32: Cape Town All Stars v Bidvest Wits SABC 

NFD: Milano United v Thanda Royal Zu lu (Live) SABC 

International Friendly: Bafana Bafana v Guinea Bissau (Live) SABC 

International Friendly: Bafana Bafana v Angola (Live) SABC 

The TKO (Live) SABC 

EFC 57 (Live) SABC 

Athletics Alive (ASA Speed Series 2) Highlights SABC 

Athlet ics Alive (ASA Speed Series 3) Highlights SABC 

Athletics Alive {ASA Speed Series 4) Highlights SABC 

WWE Main Event e.tv 

WWE Total Divas e.tv 

WWE Smackdown e.tv 

WWE Raw e.tv 

WWE Experience e.tv 

WWE NXT e. tv 

WWE Specials: Fast Lane e.tv 

April-17 PSL: SuperSport United v Baroka FC (Live) SABC 

PSL: Kaizer Chiefs v Mamelodi Sundowns (Live) SABC 

PSL: Polokwane City v Bloemfontein Celtic (Live) SABC 

PSL: Golden Arrows v Ajax Cape Tow n (Live) SABC 

PSL: Highlands Park v Orlando Pirates (Live) SABC 

PSL: Free St ate Stars v Mamelodi Sundowns (Live) SABC 

PSL: Free State Stars v Polokwane City (Live) SABC 

PSL: Orlando Pirates v Chippa United (Live) SABC 

PSL: Baroka v Bloemfontein Celtic (Live) SABC 

PSL: Mamelodi Sundowns v Bloemfontein Celtic SABC 
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PSL: Ajax Cape Town v Highlands Park SABC 

PSL: Polokwane City v Platinum Stars SABC 

PSL: Cape Town City v Kaizer Chiefs SABC 

PSL: Bidvest Wits v Su perSport United SABC 

PSL: Platinum Stars v Free State Stars SABC 

Ned bank Last 16: Bloemfontein Celtic v Mbombela United (Live) SABC 

Nedbank QF: Golden Arrows v Platinum Stars (Live) SABC 

Nedbank QF: Orlando Pirates v Bloemfontein Celtic (Live) SABC 

NFD: Am azulu v Cape Town All Stars (Live) SABC 

Nedbank Last 16: Kwadukuza United v SuperSport United SABC 

Nedbank Last 16: Free State Stars v Orlando Pirates (Live) SABC 

Nedbank Last 16: Chippa Un ited v Polokwane City (Live) SABC 

NFD: Amazu lu v Magesi FC SABC 

The TKO (Live) SABC 

EFC 58 (Live) SABC 

Two Oceans Marathon (Live) SABC 

ASA Youth and Junior Champs Highlights SABC 

SA Senior Champs Highlights SABC 

Ca pe Town Spa r Ladies Race Highlights SABC 

WWE Main Event e.tv 

WWE Smackdown e. tv 

WWE Raw e.tv 

WWE Experience e.tv 

WWE NXT e.tv 

WWE Specials: WrestleMania e. tv 

May-17 FIFA Beach Soccer World Cup: Bahamas v Ecuador (Live) SABC 

FIFA Beach Soccer World Cup: Paraguay v Panama (not live) SABC 

FIFA Beach Soccer World Cup: Brazi l v Japan (not Live) SABC 

FIFA Beach Soccer World Cup: UAE v Portugal (Live) SABC 

FIFA Beach Soccer World Cup: Bahamas v Switzerland SABC 

FIFA Beach Soccer World Cup: Poland v Brazil SABC 

FIFA Beach Soccer World Cup: Senegal v Bahamas SABC 

FIFA Beach Soccer World Cup: Brazil v Tahiti SABC 

FIFA Beach Soccer World Cup: Italy v Mexico SABC 

FIFA Beach Soccer World Cup: Switzerland v Senegal SABC 

FIFA Beach Soccer World Cup: Nigeria v Iran SABC 

FIFA Beach Soccer World Cup QF1: Paraguay v Tahiti SABC 

FIFA Beach Soccer World Cup QF2: Brazil v Portugal SABC 

FIFA Beach Soccer World Cup QF3 : Switzerland v Iran SABC 

FIFA Beach Soccer World Cup QF4: Italy v Senegal SABC 

FIFA Beach Soccer World Cup SF1: Iran v Tahiti SABC 

FIFA Beach Soccer World Cup SF2 : Italy v Brazil SABC 

FIFA Beach Soccer World Cup Final : Italy v Senegal SABC 

PSL: Chippa United v Ajax Cape Town (Live) SABC 

PSL: Kaizer Chiefs v Golden Arrows (Live) SABC 

PSL: Orlando Pirates v Mamelodi Sundowns (Live) SABC 

PSL: Golden Arrows v Baroka (Live) SABC 

PSL: Ajax Ca pe Town v Bloemfontein Celtic (Live) SABC 

PSL: Kaizer Chiefs v Bidvest Wits (Live) SABC 

PSL: SuperSport United v Bloemfontein Celtic SABC 

PSL: Free State Stars v Bidvest Wits SABC 

PSL: Bidvest Wits v Polokwane City SABC 

PSL: Mamelodi Sundowns v Maritzburg United SABC 
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PSL: Baroka FC v Highlands Park SABC 

PSL: Platinum Stars v Kaizer Chiefs SABC 

PSL: Orlando Pirates v Ajax Cape Town SABC 

PSL: Ajax Cape Town v Baroka SABC 

NFD: Real Kings v Thanda Royal Zulu FC (Live) SABC 

Nedbank Cup SF1: Chippa United v SuperSport United (Live) SABC 

Nedbank Cup SF2: Golden Arrows v Orlando Pirates (Live) SABC 

CAF Confederations Cup: Supersport United v Horoya AC SABC 

CAF Confederations Cup: Platinum Stars v MC Alger SABC 

CAF Champions League: Mamelodi Sundowns v Saint George SABC 

FIFA U20 World Cup: Korea Republic v Republic of Guinea SABC 

FIFA U20 World Cup: South Africa v Japan SABC 

FIFA U20 World Cup: Italy v Uruguay SABC 

FIFA U20 World Cup: England v Republic of Guinea SABC 

FIFA U20 World Cup: Korea Republic v Argentina SABC 

FIFA U20 World Cup: Mexico v Germany SABC 

FIFA U20 World Cup: South Africa v Italy SABC 

FIFA U20 World Cup: Uruguay v Japan SABC 

FIFA U20 World Cup: Costa Rica v Portugal SABC 

FIFA U20 World Cup: Uruguay v South Africa SABC 

FIFA U20 World Cup: Japan v Italy SABC 

FIFA U20 World Cup: New Zealand v France SABC 

FIFA U20 World Cup: USA v Saudi Arabia SABC 

FIFA U20 World Cup: Senegal v Ecuador SABC 

FIFA U20 World Cup Last 16 SABC 

FIFA U20 World Cup Last 16 SABC 

FIFA U20 World Cup Last 16: Uruguay v Sa udi Arabia SABC 

The TKO (Live) SABC 

EFC at Carnival City (Live) SABC 

Cricket Awards Highlights SABC 

Spar Race PE Highlights SABC 

WWE Main Event e.tv 

WWE Smackdown e.tv 

WWE Raw e. tv 

WWE Experience e.tv 

WWE NXT e. tv 

WWE Specials: Payback e. tv 

WWE Specials: Backlash e.tv 

June-17 FIFA U20 World Cup Last 16: England v Costa Rica SABC 

FIFA U20 World Cup Last 16: Zambia v Germany SABC 

FIFA U20 World Cup QF: Venezuela v USA SABC 

FIFA U20 World Cup QF: Portuga l v Uruguay SABC 

FIFA U20 World Cup SF1: Uruguay v Venezuela (Live) SABC 

FIFA U20 World Cup SF2: Italy v England (Live) SABC 

FIFA U20 World Cup Final: Venezuela v England (Live) SABC 

FIFA U20 World Cup QF3: Italy v Zambia SABC 

FIFA U20 World Cup QF4: Mexico v England SABC 

NFD: Black Leopards v Stellenbosch (Live) SABC 

NFD: Baroka v Stellenbosch (Live) SABC 

NFD: Baroka FC v Black Leopards SABC 

NFD Playoff: Stellenbosch v Black Leopards SABC 

NFD Play Off: Black Leopards v Baroka SABC 

AFCON Qualifier: Bafana Bafana v Zambia (Live) SABC 
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AFCON Quali fier: Nigeria v Bafana Bafana SABC 

FIFA Confederations Cup: Russia v New Zealand (Live) SABC 

FIFA Confederations Cup: Portugal v Mexico SABC 

FIFA Confederations Cup: Cameroon v Chil e SABC 

FIFA Confederations Cup: Austra lia v Germany SABC 

FIFA Confederations Cup: Russia v Portugal SABC 

FIFA Confederations Cup: Mexico v New Zealand SABC 

FIFA Confederations Cup: Germany v Chile SABC 

FIFA Confederations Cup: Ca meroon v Australia SABC 

FIFA Confederations Cup: Mexico v Russia SABC 

FIFA Conf ederations Cup: New Zealand v Portugal SABC 

FIFA Confederations Cup: Germany v Cameroon SABC 

FIFA Confederations Cup: Chi le v Australia SABC 

FIFA Confederations Cup: SFl, Portugal v Chile SABC 

Nedbank Cup Final: SuperSport United v Orlando Pirates (Live) SABC 

ABC Motsepe Cup Final: Uthonagathi FC v Free State Super Eagles (Live) SABC 

CAF Champions League: Mamelod i Sundowns v EST SABC 

PSL: Golden Arrows v Orlando Pirates SABC 

CAF Confederations Cup: SuperSport United v TP Mazembe SABC 

CAF Confederations Cup: Platinum Stars v Club Sportif Sfaxien SABC 

Castle Lager Incoming Series: South Africa v France 1st Test SABC 

Castle Lager Incoming Series: South Africa v France 2nd Test SABC 

Castle Lager Incoming Series: South Africa v France 3rd Test SABC 

EFC 60 (Live) SABC 

Comrades Marathon (Live) SABC 

Spa r Race PTA Highlights SABC 

WWE M ain Event e.tv 
WWE Smackdown e.tv 
WWE Raw e.tv 
WWE Experience e.tv 

WWE NXT e.tv 

WWE Specia ls: Extreme Rules e.tv 

WWE Specials: Money in the Bank e.tv 

July-17 FIFA Confederations Cup 3rd/4th Place: Portugal v Mexico (Live) SABC 

FIFA Confederations Cup Final : Chile v Germany (Live) SABC 

FIFA Confederations Cup SFl: Portugal v Chile (repeat) SABC 

FIFA Confederations Cup SF2: Germany v Mexico SABC 

2018 CHAN Qualifier: Bafana Bafana v Botswana (Live) SABC 

SAB U21 Final at Nike Centre (Live) SABC 

Carling Cup Final : Ka izer Chiefs v Orlando Pirates (Live) SABC 

Nedbank Cup Final : SuperSport United v Pirates SABC 

PSL: Highlands Park v Mamelodi Sundowns SABC 

PSi: Chippa United v Free State Stars SABC 

PSL: Cape Town City v Polokwa ne City SABC 

NFD: Real Kings v Thanda Royal Zulu SABC 

NFD: FC Cape Town v Amazulu SABC 

CAF Confederations Cup: SuperSport United v Horoya AC (repeat May) SABC 

CAF Confederations Cup: Platinum Stars v MC Alger (record May) SABC 

CAF Confederations Cup: CF Mounana v SuperSport United (Live) SABC 

CAF Confederations Cup: Mbabane Swa llows v Platinum Stars SABC 

CAF Champions League: Mamelodi Sundowns v Saint George (repeat SABC 

May) 

CAF Champions League: AS Vita v Mamelodi Sundowns SABC 
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PSL Awards, Sandton (Live) SABC 

Durban July (Live) SABC 

2016 MTN Final: Bidvest Wits v Mamelodi Sundowns SABC 

2016 Telkom Knockout Final: SuperSport United v Cape Town City SABC 

2016 MTN 8 Final: Wits v Sundowns SABC 

2016 Carl ing Cup Final SABC 

WWE Main Event e.tv 

WWE Smackdown e.tv 

WWE Raw e.tv 

WWE Experience e. tv 

WWE NXT e.tv 

WWE Specia ls: Great Ball of Fire e.tv 

WWE Specials: Battleground e.tv 

August-17 Inaugural Premier Cup: Chippa United v Kaizer Chiefs (Live) SABC 

MTN 8 QF: Cape Town City v Polokwane City (Live) SABC 

MTN 8 QF: Mamelodi Sundowns v Maritzburg United (Live) SABC 

MTN 8 SF 1st Leg: SuperSport United v Maritzburg Unit ed (Live) SABC 

MTN 8 SF 1st Leg: Cape Town City v Bidvest Wits (Live) SABC 

PSL: SuperSport United v Mamelodi Sundowns (Live) SABC 

PSL: Ajax Cape Town v Golden Arrows (Live) SABC 

PSL: Platinum Stars v Maritzburg United (Live) SABC 

PSL: Cape Town City v Platinum Stars SABC 

PSL: Chippa United v Amazulu SABC 

2018 CHAN Qualifier: Bafa na Bafana v Zambia (Live) SABC 

NFD: Stellenbosch FC v Uthongathi FC (Live) SABC 

NFD Playoff: Baroka v Stellenbosch (record June) SABC 

NFD Playoff: Stellenbosch v Black Leopards (record June) SABC 

NFD Playoff: Black Leopards v Baroka (record June) SABC 

2018 CHAN Qualifier: Bafana Bafana v Botswana (record June) SABC 

NBA Africa Games: All Stars World v The All Stars Africa (Live) SABC 

Castle Lager Rugby Champs: South Africa v Argentina SABC 

The TKO (Live) SABC 

EFC 61 (Live) SABC 

Nelson Mandela Marathon at Pietermaritzburg (Live) SABC 

SupeRugby Final : Lions v Crusaders (Live) SABC 

G-Sport Awards at Melrose Arch SABC 

WWE M ain Event e.tv 

WWE Smackdown e.tv 

WWE Raw e.tv 

WWE Experience e.tv 

WWE NXT e.tv 

WWE Total Divas (x2) e. tv 

WWE Specia ls: SummerSiam (27 Aug - last event) e.tv 

September-17 2018 World Cup Qualifier: Cape Verde v Bafana Bafana (Live) SABC 

2018 World Cu p Qualifi er: Bafana Bafana v Cape Verde (Live) SABC 

Nedbank Ke Yona Final: Ke Yona Team v SuperSport United (Live) SABC 

NFD: University of Pretoria v Highlands Park (Live) SABC 

MTN 8 SF 2nd Leg: Maritzburg United v SuperSport United (Live) SABC 

MTN 8 SF 2nd Leg: Bidvest W its v Cape Town Ci ty (Live) SABC 

PSL: Baroka v Free State Stars (Live) SABC 

PSL: Platinum Stars v Chippa United (Live) SABC 

PSL: Baroka v Ajax Cape Town (Live) SABC 
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PSL: Amazulu v Platinum Stars (Live) SABC 

PSL: Ajax Cape Town v Cape Town City (Live) SABC 

PSL: Polokwane City v Orlando Pirates (Live) SABC 

PSL: SuperSport United v Platinum Stars SABC 

PSL: Amazulu v Maritzburg United SABC 

PSL: SuperSport United v Chippa United SABC 

PSL: Chippa United v Bloemfontein Celt ic (Live) SABC 

PSL: Po lokwane City v Free St ate Stars SABC 

CAF Champions League QF: M amelod i Su ndowns v WAC (Morocco) SABC 

(Live) 

CAF Confederations Cup QF 1st Leg: SuperSport Unit ed v Zesco United SABC 

Castle Lager Rugby Champs: South Africa v Australia SABC 

Sout h Africa v Banglad esh 1st Test Day 1 (Live) SABC 

South Africa v Bangladesh 1st Test Day 2 (Live) SABC 

South Afr ica v Bangladesh 1st Test Day 3 (Live) SABC 

The TKO (Live) SABC 

Cape Town M arathon (Live) SABC 

Spar Race Pietermaritzurg Highlights SABC 

2016 Nedbank Ke Yona Final: Ke Yona Team v SuperSpor t United SABC 

Nedbank Ke Yona Final: Ke Yona Tea m v SuperSport United SABC 

U20: Sout h Africa v Namibia SABC 

October-17 PSL: Golden Arrows v AmaZulu SABC 
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1167 The sports rights acquired by Kwese, and available by way of digital transmission 

via its App and streaming, are listed in the schedule below: 

Sports ri hts Details of sports ri hts 
ESPN channel Exclusive Pay rights for SSA (excluding SA) 
FIFA Non-exclusive Pay and exclusive FTA rights for SSA (excluding SA) 
UEFA Euro 2020, including qualifier Non-exclusive Pay rights for SSA; exclusive FTA rights fo r SSA 
_games (excludinQ SA) 
Counci l of Southern Africa Football Exclusive Pay rights (once-off event) for SSA 
Associations (COSAFA) U20 
English Premier League (EPL) Exclusive FTA rights for SSA (including SA) for next three seasons 
National Football League (NFL) Exclusive Pay rights for SSA (excluding SA) 
Spanish Football Cup (Copa del Rey) Exclusive pan-African rights (excluding SA) 
Brazilian Soccer League Exclusive Pay rights for SSA (including SA) for three seasons 
National Basketball Association Exclusive Pay rights for SSA ( including SA) 
(NBA) League 
Australian Cricket Exclusive Pay rights for SSA (excluding SA) 
Formula One (F1) Delayed FTA rights for three years for SSA (excluding SA) 
FormulaE Exclusive Pay rights for SSA (including SA) 
Aviva Premiership Rugby Exclusive Pay rights for SSA (excluding SA) 
Africa Netball Championship Exclusive Pay and FTA rights for SSA 
National Hockey League Exclusive Pay and FTA for SSA (excluding SA) 
Olympics Non-exclusive Pay rights for SSA (excluding SA); exclusive FTA rights 

for SSA (excluding SA) 
International Association of Athletics Exclusive Pay and FTA rights for SSA (including SA) up to 2023 
Federations (IAAF)- World 
Championships 
Extreme Fighting Championship Exclusive rights for SSA (excluding SA television rights, but including 
Mixed Martial Arts (EFC MMA) OTT rights in SA) 
World Title Boxing Exclusive rights 

Exclusive five-year deal with the Electronic Sports League (ESL) for 
Esports Africa 
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APPENDIX 5: PAY TV LICENSEES IN SA 

INTRODUCTION 

11 68 1CASA, over two rounds of licensing, has issued seven individual Pay TV 

licences. To date, only two licensees have launched their Pay TV services, 

namely MultiChoice and ODM/StarSat. 

1169 However, and as detailed below, the failure of those licensees (other than 

MultiChoice) to either launch or to launch successfully has had nothing to do with 

barriers to entry (which elsewhere in these representations MultiChoice indicates 

do not exist). Instead, such failure is largely due to either strategic business 

choices made by the shareholders of those licensees, or as a result of those 

licensees not being sufficiently well-resourced and equally efficient competitors. 

They misjudged the market and what was required to succeed, lacked the 

necessary capital and expertise, and displayed poor business planning, poor 

execution and mismanagement. Regulatory delay on the part of ICASA was also 

a contributory factor. 

FIRST ROUND OF LICENCING 

1170 In January 2006 ICASA published its first ITA for subscription broadcasting 

service licences. By 31 August 2006, the closing date for the submission of 

applications, ICASA had received 18 applications. In November 2007, following 

a public consultative process, ICASA issued licences to MultiChoice, 

ODM/StarSat, Telkom Media, e.SAT and WoW.754 

ODM/StarSat 

1171 ODM's Pay TV service was initially successful -within 18 months of its launch 

in May 2010 it had 300 000 subscribers. 

1172 However, in October 2012 ODM filed for business rescue. 

754 ICASA, Applications for commercial satellite and cable subscription broadcasting licences, 
Reasons for decisions, November 2007 
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11731n early 2013 StarTimes, owned by a well-resourced multi-national media 

Chinese company, was identified as a strategic shareholder. 

1174 StarTimes (in ODM's business rescue plan) identified numerous operational 

deficiencies in the ODM business, including low quality and highly priced 

programming, unattractive packages, no differentiation in its offering, a high 

churn rate, no experience in the Pay TV business, and lack of business 

management experience. 

1175 The implementation of the ODM business rescue plan was hampered by several 

intervening legal proceedings and regulatory delay, resulting in the business 

rescue proceedings only being finalised in July 201 6. 

1176 Despite Star Times' identification of deficiencies in the business, Star Times itself 

failed to rectify those deficiencies. Public criticism of the TopTV/StarSat service 

and subscriber complaints identified the following problems: lack of a 

differentiated service, poor marketing, poor broadcast quality, changes to 

channel line-up without adequate communication to subscribers, poor customer 

service and complaints handling, lack of funds, reputational damage and 

regulatory delays. As one commentator put it, the problems at TopTV/StarTimes 

were "in large part due to poor execution rather than a Jack of market 

opportunity". 

1177TopTV/StarSat's demise has had nothing to do with barriers to entry or market 

failure, but was rather due to its own conduct and that of its shareholders. 

1178 However, since mid-2017 StarSat has started to aggressively grow its Pay TV 

business in SA: it has launched a new decoder, is aggressively bidding for 

content rights (including popular sports rights) , re-organised it bouquets, started 

marketing its offering, and has indicated that it is focussing on achieving 1 million 

subscribers within the next three years. 
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Licence application 

1179 1n its licence application, ODM defined its primary target market as being viewers 

in the LSM6-9 segment. More particularly, ODM considered its primary target 

market to be LSM6 households with a household income of R4 000+ per month, 

LSM7, LSM8, and those LSM9 households who did not subscribe to an existing 

Pay TV service.755 

1180 ODM stated the following in its licence application regarding its strategic 

intentions: 

"It is not OOM's intention to compete directly with OStv, the current multi
channel satellite subscription TV service, nor to attempt to secure subscribers 
from the OStv subscriber base. The intention is rather to expand the 
subscription TV market by offering more choice and affordability to that sector 
of the target market that falls into the slightly lower income category (LSM7-
9), and also a portion of the LSM6 category, specifically those LSM6 
householders who have a monthly household income of R4, 000+ per month. 
ODM thus intends to increase the overall size of the viewing audience, and 
expand the broadcast industry within South Africa. ''756 

1181 With reference to certain research reports and statistics, ODM sought to 

demonstrate that there was a market for a Pay TV service with content other than 

sports and/or movies - for example, local content: 

"... 'the spread of audience among the other tens to hundreds of channels 
[channels other than sports and/or movies} underline that all types of content 
find an audience' ... "J57 

" ... viewing of the SABC channels and e. tv is also relatively strong through the 
DStv platform, thus highlighting the need for local content. "758 

1182 Furthermore, at the public hearings held during the licencing process, ODM 

submitted that content from the second Pay TV window would be "well received 

with a target market that has never experienced Pay TV"_759 

755 ODM application, 2006, pgs11, 52, 53 and 126 
75s ODM application, 2006, pgs52 and 53 
757 ODM application, 2006, pgs169 and 170 
75a ODM application, 2006, p171 
759 ODM's PowerPoint presentation at the public hearings, p35 
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11831n relation to sports content, ODM submitted that it intended to create a -

" .. . credible sporting channel attractive to the market with: 

- Near-live transmissions of popular events 

- Coverage of secondary sporting events 

- Insightful sporting discussion panels 

- Re-transmission of classic sporting contests 

- Preference for local over international and support for developmental 
sports 

- Co-operation with Free-to-Air TV broadcasters". 76o 

11841n an exclusive interview with Fin24 in 2010, the then CEO of ODM, Vino 

Govender, stated: 

'"We are acquiring a lot of stuff internationally, and creating seven local 
channels that will broadcast both locally-produced and international content'. 

Go vender said that OOM would not compete head-to-head with MultiChoice's 
DSTV service. 

'We are creating a more affordable product in the second pay-TV window. We 
buy the content post-MultiChoice before it goes free-to-air, and therefore offer 
it at a much better price, ' said Go vender. 

'Our product is designed to offer a choice and affordability. ' 

Govender also disclosed that: 

OOM will provide Fox Entertainment, MGM and other international channels 
for the first time in SA. 

Govender said that ODM's market research suggest that many MultiChoice 
subscribers will look at purchasing an ODM decoder and service to 
compliment DStv and gain access to channels that are not available from the 
MultiChoice service. 

Sport Propositions 

760 ODM's PowerPoint presentation at the public hearings, p36 
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While ODM will not provide rugby, cricket or PSL football at launch, Govender 
explained that ODM would gain rights to niche sporting contents such as 
martial arts. 

'Sports drives about 40% of MultiChoice's market, the rest is general 
entertainment. Sporting rights to things like the PSL and the English Premier 
League can run into hundreds of millions of Dollars and our market just can't 
afford it. But we do have some interesting sport propositions on the table, ' said 
Govender. 

'The sport products we will put on the table will be sufficient to support our 
viewers needs. We will have one channel on our package at launch that will 
have key sports highlights on it and then other channels with things like UFC, 
Fighting, some soccer rights that haven't been taken, basketball and other 
content that MultiChoice hasn't set its sights on, ' he added. " 761 

Launch of ODM 

1185 ODM's Pay TV service, branded Top TV, was launched on 1 May 2010 and was 

initially successful. It saw significant growth and in December 2010 it was 

reported as having reached 200 000 subscribers in just seven months since its 

launch.762 Approximately a year later, ODM was reported as having reached 

300 000 subscribers.763 This suggests that there was indeed a market for ODM's 

service. However, due to the reasons described below, ODM subsequently saw 

its subscriber numbers steadily decline. 

Business rescue and sale to StarTimes 

1186 ODM filed for business rescue in October 2012, indicating that it was 

experiencing financial distress and an inability to secure funding for continued 

working capital requirements. 764 

761 Fin24, 13 January 2010, Cut price pay-TV is coming: http://www.fin24.com/Business/Cut-price
pay-TV-is-cominq-201 00112 

762 FilmContact.com, 19 January 2011, TopTV is flying with 200 000 subscribers: 
http://www.filmcontact.com/south-africa/toptv-flyinq-200-000-subscribers 

763 Channel24, 7 November 2011, Top TV tops 300 000 subscribers: 
http://www.channel24.co.za/TV/News/TopTV-tops-300-000-subscribers-20111107 

764 ODM Business Rescue Plan, p4, para 1.4 
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11 87 1n early 2013 StarTimes (owned by Pan African Network Group, a multi-national 

media company claimed to be "the most influential technology, content and 

network provider in China'J765 was identified as a strategic shareholder which 

could introduce capital into the Pay TV business of ODM and ensure its 

continued operation . StarTimes took over the business of ODM shortly thereafter 

and rebranded the Pay TV service as StarSat. 

1188 The ODM business rescue plan noted several operational deficiencies in the 

ODM business, which deficiencies were identified by StarTimes: 

1188.1 Low quality and highly priced programming, unattractive packages and 

high churn rate: 

"The design of different program packages available to subscribers 
failed to observe the fact that television is an entertaining terminal 
enjoyed by the whole family, and this resulted in Top TV's active user 
rates of most packages being extremely low: The Subscriber either 
has to buy all packages (in which case Top TV does not have any 
advantage over DStv in terms of price), or buys the basic package 
which offers limited programs. Because the other packages cannot 
be sold alone; the subscribers can either not afford the whole 
bouquet or they feel the programs on the limited low cost package 
are not an attractive option. ''766 

1188.2 No differentiation in its offering: 

"TopTV does not have any differentiation or competitive 
advantage. "167 

1188.3 No experience in the Pay TV business and lack of business 

management experience: 

"Without previous experience in and a deep understanding of the 
pay-TV industry and a general lack of business management 
experience, the Top TV management team implemented an 
unrealistic operation strategy and business development plan. In 
addition, overall management incurred high remuneration, 
purchasing and operation cost. ''768 

765 The Callsheet, 28 July 2016, China's StarTimes set to intensify and expand digital revolution in 
Africa: http://www.thecallsheet.co.za/chinas-startimes-set-to-intensify-and-expand-digita l
revolution-in-africa/ 

766 ODM Business Rescue Plan, p24, para 3.4.7.2 
767 ODM Business Rescue Plan, p24, para 3.4.7.4 
768 ODM Business Rescue Plan, p24, para 3.4.7.7 
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1189 Full and proper implementation of the ODM business rescue plan was hampered 

by several intervening legal proceedings and regulatory delay in transferring 

ODM's licence to StarSat. As a result, the business rescue proceedings were 

on ly terminated in July 2016. For example: 

1189.1 Urgent proceedings were launched by First National Media Investment 

Holdings and A Moodley (two minority shareholders of ODM) in 

October 2013. They sought to interdict the business rescue practitioner 

and ODM from implementing the adopted business rescue plan. 

Although this application was withdrawn in November 2013,769 new 

urgent proceedings were instituted by A Moodley regarding his 

entitlement to shares in ODM (as restructured) , who again sought to 

interdict the implementation of the business rescue plan and set aside 

those steps already taken.770 The application was dismissed in 11 July 

2014.771 

1189.2 ODM applied to ICASA on 3 September 2013772 to have its licence 

transferred to StarTimes. The application was withdrawn by ODM in 

February 2014. ODM re-applied in November 2014.773 The application 

was approved in November 2015. 

1190Various statements in the press highlighted the poor business operations of 

ODM/StarSat. Despite StarTimes' identification of various deficiencies in the 

ODM business, Star Times itself failed to rectify those deficiencies and subscriber 

dissatisfaction continued . 

769 9 December 201 3, Business rescue update report, para 2: 
http://www. on dig italmedia.co.za/images/U pdateReport091220 13. pdf 

no 27 June 2014, Business rescue update report, para 7: 
http://www.ondigitalmedia.co.za/images/Update Report - 27 06 14 5078900 1. pdf 

771 16 July 2014, Business rescue update report, para 3: 
http://www.ondigitalmedia.co.za/images/Update to Shareholders and Creditors 16 07 14 515 
2591 1.pdf 

772 30 January 2014, Business rescue update report, para 15.1 : 
http://www.ondigitalmedia.co.za/images/Update Report Jan 2014.pdf 

773 18 February 2015, Business rescue update report, para 2: 
http://www.ondigitalmedia.co.za/images/update%20to%20shareholders%20and%20creditors%20 
02.15 6004917 1.pdf 
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1191 Public opinion on the TopTV/StarSat service and subscriber complaints fell into 

the following categories: 

1191.1 Lack of a differentiated service: Subscribers complained that the 

offering was not sufficiently differentiated from the DStv service.774 

1191.2 Poor marketing: TopTV management acknowledged that they had 

failed to market the offering, with the result that the number of active 

subscribers did not match the number of decoders sold .775 Further, it 

failed to market new channel launches, with the result that, at any given 

time, subscribers were not aware of new additions to the bouquets.776 

1191 .3 Poor broadcast quality and changes to channel line-up without 

adequate communication to subscribers: At various stages, the 

TopTV/StarSat service and/or channels which were part of its offering 

simply went off air without explanation to subscribers, apparently due 

to technical faults and/or changes in the channel line-up without prior 

communication. 777 

1191.4 Poor customer service and complaints handling: StarSat experienced 

many glitches in its billing system, with the result that its subscribers 

were disconnected and/or they experienced interruptions in service. 

The call centre failed to resolve a number of those complaints, with the 

774 Pretoria News, 5 May 2010, Stampede on for new SA satellite TV option: 
https://www. pressreader.com/south-africa/pretoria-news/201 00505/281629596483718 

775 Screen Africa, 1 March 2012: Top TV's local content focus 
776 Channel24, 14 November 2014, StarSat silent over 3 new channels: 

http://www.channel24.co.za/TV/News/StarSat-silent-over -3-new-channels-20141114 
777 Channel24, 1 October 2013, Top TV ends 2 more channels: 

http://m.channel24.co.za/channei24/TV/News/T op TV-cancels-more-channels-20 131 001; 
Channel24, 9 January 2014, StarSat silent amidst ongoing flood of complaints: 
http://www.channel24.co.za/TV/News/StarSat-silent-amidst-ongoinq-flood-of-complaints-
20140109; Channel24, 6 February 2014, FOX channels disappear from StarSat: 
http://www.channel24.co.za!TV/News/FOX-channels-disappear-from-StarSat-20140206; 
Channel24, 14 March 2014, FOX Crime disappears from StarSat: 
http://www.channel24.co.za/TV/News/FOX-Crime-disappears-from-StarSat-20140314; 
Channel24, 10 April 2014, StarSat no longer getting e. tv's 'plus' channel: 
http://www. chan nel24 .co.za/TV /N ews/StarSat-no-lonqer -qetting-etvs-plus-channe ls-20 14041 0; 
and TechCentral, 21 April 2015, DStv rival StarSat goes offline: https://techcentral.co.za/dstv
rival-starsat-goes-offline/56116/ 
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result that StarSat experienced a significant amount of negative 

publicity.778 

11 91.5 Lack of funds: Public reports suggested that StarSat did not have 

sufficient working capital, and as a result was losing its staff.779 

1191.6 Reputational damage: ODM's efforts to launch dedicated pornographic 

channels landed the company in public controversy, which resulted in 

reputational damage.780 

1191 .7 Regulatory delays: Public reports cited delays in regulatory processes 

as being a contributory factor to the delay in StarSat's launch after 

ODM was taken over by StarSaP81 

1192 T awards the end of the business rescue process StarS at's interim CEO at the 

time and the ODM business rescue practitioner were reported as suggesting that 

ODM/StarSat was preoccupied with the business rescue process and, as a 

result, the StarSat offering was found to be lacking: 

"Mba/a [StarSat interim CEO] says StarS at has between 100 000 and 120 000 
paying subscribers ... this has been in the absence of marketing campaigns, 
which will be reintroduced as the business rescue plan gets nearer to its 
conclusion. 

778 Channel24, 2 October 2014, Top TV blocks its subscribers: 
http://www.channel24.co.za/Gossip/News/T op TV-blocks-its-subscribers-20131 002; Channel24, 
9 January 2014, StarSat silent amidst ongoing flood of complaints: 
http://www.channel24.co.za!TV/News/StarSat-silent-amidst-onqoing-flood-of-complaints-
20140109; and Channel24, 3 October 2014, TopTV reconnects, prepares for Oct relaunch: 
http://www. channel24. co.za/TV /News/Top TV -reconnects-prepares-for -Oct-relau nch-20 131 003 

779 Business Tech, 12 September 2013, TopTV rescue deal drags on: 
https://businesstech.co.za/news/media/45629/toptv-rescue-deal-draqs-on/ 

78° Channel24, 14 August 2013, SA's new pay-TV attempt: 
http://www.channel24.co.za/TV/News/SAs-new-pay-TV-attempt-20130814 

781 Business Day, 16 October 2013, Battle to take to air continues for TopTV 
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Van den Steen [the ODM business rescue practitioner] says there has been 
subscriber uptake of the channels, which are available as a separate bouquet, 
but he declines to reveal numbers. He says StarSat intends marketing the 
channels more aggressively once the business rescue process is nearer 
completion. "782 

1193 ODM/StarSat's failure to launch a successful Pay TV service was therefore not 

due to market failure, but rather of its own making: 

"The problems at Top TV, which was placed into 'business rescue' in 2012 and 
bailed out in April this year by Chinese company Star Times, were probably in 
large part due to poor execution rather than a lack of market opportunity". 783 

Since mid-201 7 StarSat has marketed itself aggressively, launched a new STB, is 

bidding for content and has re-organised its bouquets 

1194 However, StarSat has recently started marketing its offering more aggressively 

in SA. In June 2017 it launched its new PVR capable STB: 

"Pay-TV operator StarS at has finally launched its first personal video recorder 
(PVR) capable decoder in South Africa, making it possible for subscribers to 
digitally record programmes available on StarSat's TV channels for the first 
time. The new StarSat decoder called the StarSat Combo 3 decoder, costs 
R399 and includes a satellite dish and free installation". 784 

1195 Within a month after the launch of this decoder, reports indicated that StarSat is 

focusing on achieving 1 million subscribers within the next three years: 

"Pay TV services provider StarS at is eyeing 1-mi//ion subscribers in three years 
as it repositions itself in the highly competitive market dominated by 
MultiChoice. 

The Chinese-managed StarSat recently went on a marketing campaign to 
entice consumers to sign up with the company. The firm is mainly targeting 
rural and small-town households. StarSAT was formerly known as Top TV. 

782 TechCentral , 10 February 2014, StarSat will be a 'serious competitor: 
https://techcentral.co.za/starsat-will-be-a-serious-competitor/46334/ 

783 TechCentral , 8 July 2014, Exciting times in SA broadcasting: https://techcentral.co.za/exciting
times-in-sa-broadcasting/424 76/ 

784 TV with Thin us, 2 June 2017, StarSat finally launches its first PVR capable decoder in South 
Africa; here's all the details about StarSat's new Combo 3 decoder: 
http://teeveetee. blogspot. co. za/20 17/06/starsat -fi na lly-lau nches-its-fi rst -pvr. html 
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Since its launch about two years ago, StarS at has sold about 100,000 high
definition decoders, while the former Top TV platform has an estimated 
300,000 standard-definition decoders in the market. 

The company not only competes with MultiChoice's OStv but with video-on
demand platforms such as Netflix and ShowMax, MultiChoice's sister firm. 
According to a recent report by research company Frost & Sullivan, the video
on-demand, and pay-TV markets are growing rapidly as significant internet 
penetration and smartphone adoption in Africa alter the manner in which 
consumers view content. But it is critical for service providers to gauge 
viewership trends, price sensitivity and technical requirements, says Frost & 
Sullivan. "785 

1196 StarSat is also aggressively bidding for content rights (including popular sports 

rights), and has also re-organised its bouquets, ·which are all now priced under 

R199. In addition, it launched its Bundesliga offering in August 2017 and the 

following new channels: Trace Africa (an African music channel), ST Naija (a 

Nigerian and Ghanaian music channel), SOWETO TV (a community channel), 

ST Novela E Plus (a female orientated channel with English dubbed telenovelas) 

and ST KungFu Plus (a Chinese Kung Fu channel) / 86 

Telkom Media 

11 97 As will be detailed below, the catalyst for Telkom Media's failure to launch a Pay 

TV· service was a change in the business strategy of Telkom Ltd, the majority 

shareholder in Telkom Media, prior to ICASA issuing the licence, Telkom Media 

decided to divest in Telkom Media and focus instead on its core business, which 

at the time was experiencing numerous challenges. Shenzhen Media (whose 

shareholders included a Chinese company with significant financial resources) 

subsequently bought Telkom's shares in Telkom Media, whose name was 

changed to Super5. However, Super5 failed to launch a Pay TV service, due 

largely to the mismanagement of funds, regulatory delay and shareholder 

disputes. The failure to launch Telkom Media/Super5 can therefore not be 

attributed to market failure. 

785 Business Day, 12 July 2017, StarSat in push to gain more consumers: 
https://www. businesslive.co.za/bd/companies/2017 -07 -12-starsat-in-push-to-gain-more
consumers/ 

786 StarSat, StarSat announces spring bouquet adjustment: http://starsat.eo.za/starsat-announces
spring-bouquet-adjustment/ 
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1198 Telkom's recent launch of its LIT service suggests Telkom is revisiting its 

strategic business choices as regards the provision of audio-visual content. 

Licence application 

1199Telkom Media's majority shareholder was Telkom Ltd (it held 75% of its shares), 

which company had significant financial resources. 

1200Telkom Media intended to provide a DTH broadcasting service to a target market 

in the LSM6-8 segments. In addition , Telkom intended to launch an IPTV service 

to the LSM7 -10 segments- initially in urban areas, but as broadband networks 

became more widely diffused, Telkom Media intended to offer its IPTV service to 

a much wider section of the populationJ87 

12011n terms of content, Telkom Media intended a basic tier of channels selected to 

address a broad range of interests with dedicated sports, movie (primarily the 

second Pay TV window and library movies788) , news and music channels, as well 

as channels covering general entertainment, knowledge and education , including 

a significant amount of local content. In addition, Telkom Media intended to 

provide a SVOD service which would allow subscribers to access latest release 

movies, selected international sporting events on a programme by programme 

basis, and access to television archives.789 

Telkom's decision to divest, and sale to Shenzen Media 

1202 On 31 March 2008 (prior to the issue of the licence to Telkom Media) Telkom Ltd 

announced that it intended to sell its shares in Telkom Media or liquidate the 

company, and to focus instead on its core telco business.790 

1203 Telkom Ltd's reasons for its reduction in shareholding in Telkom Media are 

provided in its 2008 Annual Report -

787 Telkom Media's Application, 2006, Appendix 6.1: Programming Strategy, p776 
788 Telkom Media's Application , 2006, Section 3: Finance, p352 
789 Telkom Media's Application, 2006, Executive Summary read with Section 3: Finance, p352 and 

Appendix 6.1: Programming Strategy, p777 
79° Cape Argus, 2 April2008, Telkom Media Board Meet on Pay TV Crisis; Business Day, 1 April2008, 

Fate of Telkom Media is Still up in the Air 
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"Market dynamics are changing radically and with increasing speed. With 
growing competition, Telkom's consumer market is declining; the enterprise 
and business market, however, continues to grow. These important 
developments have been integrated into every aspect of Telkom's strategy 
and business plan. Broadband remains an important growth area and 
operators worldwide are trying to add value propositions like TV content to 
their offerings. Owning content is an expensive undertaking and it is 
essentially for this reason that Telkom's Board and management team have 
decided to substantially reduce our shareholding in Telkom Media. We believe 
that the content market has developed sufficiently for Telkom to be able to 
access content and provide it as a value-added service without needing to 
own the content provider. " 791 

1204 1nitially, the process to find a buyer was unsuccessful and accordingly, on 

25 March 2009 Telkom announced its intention to liquidate Telkom Media. On 

16 April 2009, Telkom Media's shareholders "unanimously voted in favour of a 

special resolution to wind up Telkom Media"J92 

1205 However, a buyer was later identified and at the end of April 2009 T elk om sold 

all of its shares in Telkom Media to Shenzhen Media SA (Pty) Ltd ("Shenzhen 

Media"), whose shareholders included a Chinese company with significant 

financial resources. 

12061n May 2009 Telkom Media notified ICASA of the transfer of ownership and that 

it had changed its name to Super Five Media (Pty) Ltd ("Super5"). In its reasons 

for the proposed transfer of ownership equity, Telkom Media stated: ''Telkom SA 

(Pty) Ltd has other initiatives competing for investment funding priority with the 

media business, and chose to dispose of its shareholding in Telkom Media (Pty) 

Ltd."793 

Failure to launch Super5 

1207 SuperS failed to launch a Pay TV service. Such failure was largely as a result of 

the mismanagement of funds, regulatory delay and shareholder disputes: 

791 Telkom SA Ltd, Annual Report for the year ended 31 March 2008, p19 
792 My Broadband, 6 May 2009, Telkom sells Telkom Media stake: 

https://mybroad band. co .za/ n ews/telecom s/7929-telkom-se lis-tel kom -media-stake. htm I 
793 Letter from Telkom Media to ICASA Chairperson, 15 May 2009, annexed to the founding affidavit 

in the matter of On Digital Med ia (Pty) Ltd and Chairperson, ICASA and Five Others, Case No: 
09/53079, p133 
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1207.1 Mismanagement of funds: senior staff at Telkom Media were reportedly 

paid large bonuses despite any significant progress being made 

towards launching a Pay TV service. In addition, broadcasting 

equipment worth millions of rands purchased by Telkom Media sat idle 

in warehouses. 794 

1207.2 Regulatory delay: in SuperS's answering affidavit in the review 

proceedings launched by ODM in 2009 to challenge ICASA's decision 

to approve the sale of shares in Telkom Media, SuperS cites ICASA's 

failure to timeously issue a correct and updated licence (post the sale 

to Shenzhen Media) as having placed the company under severe 

financial pressure and having to retrench its staff.795 

1207.3 Shareholder disputes: reports indicate that disputes between 

shareholders contributed to SuperS's financial pressure, retrenchment 

of staff and delay in launching a Pay TV service.796 

1208 On 2 August 2011 SuperS applied to ICASA for a 12-month extension to 

commence operations. It stated that given the litigation and regulatory processes 

relating to its change of name and shareholding, its strategy could not be fully 

executed until ICASA had issued its 1-ECNS licence on 10 September 201 0. 

SuperS was therefore only in a position to consider operating fully and properly 

post September 2010. 

12090n 28 December 2011 ICASA gazetted an invitation for comments on SuperS's 

request for an extension of commencement of operations of its broadcasting 

service. It is not clear, from publicly available information, what the outcome of 

this process was. 

794 Sunday Times, 18 January 2009, No work pays off at Telkom Media 
795 Super5's Answering Affidavit in the matter between On Digital Media (Pty) Ltd and Chairperson, 

ICASA and Five Others, Case No: 09/53079, pgs4 and 6 
796 Business Report, 15 October 2009, Bickering threatens pay-TV entrant; llWeb, 2 June 2010, 

Silence from Super5Media; and Financial Mail, 20 August 2010, Not so Super 
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Telkom's recent initiatives in provision of electronic audio-visual content 

1210Telkom has recently shown an intention to provide electronic audio-visual 

content, with the launch of its LIT service. Whilst it may no longer have a Pay TV 

licence, it has the ability to compete without such licence through its on 
platform. 

e.SAT 

1211 e.SAT's intention to launch a Pay TV service was conditional upon the number 

of Pay TV licences ultimately issued by ICASA. Following ICASA's issuing offive 

licences after the first round of licensing, the eMedia Group announced its 

decision to rather focus on content aggregation and channel supply. The failure 

of e.SAT to launch a Pay TV service had nothing to do with market failure. 

12121t is noteworthy that a sister company to e.SAT has launched a FTA TV service 

on the DTH platform, OpenView, which has been hugely successful, and which 

has the potential to become a Pay TV service in the future. 

Licence application 

1213 e. SAT's intention was to create a Pay TV service "designed to serve the interests 

of the broad, middle income market, specifically the black middle class, on an 

affordable basis. "797 Its business plan contemplated predominantly locally

compiled programming including movies, news and sports channels and 

thematic (e.g. factual) channels "which is affordable to the target market. "798 

1214 1n a presentation by e. SAT during the licence hearings, e. SAT urged ICASA not 

to issue multiple pay TV licences as it did not believe multiple licensees could 

sustain themselves -

'~s the new entrants will require a large subscriber base to breakeven, there 
is a high risk of market failure if the market if over licensed; Issuing too many 
licenses means competing for and fragmenting audiences; Fragmented 
audiences will mean that new entrants will not achieve the number of 
subscribers required to breakeven and will go out of business 

797 e.SAT Application, 2006, Section 4: Market and Audience Research, pgs42 to 44 
798 e.SAT Application, 2006, Introduction, p1 , read with Section 6: Programming, p61 
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More than two DTH platforms are not viable except where the potential market 
is large enough to support a critical mass of subscribers. This is unlikely in 
South Africa. 

Over licensing will either lead to the disappearance of certain subscription 
providers alternatively mergers. Mergers occur to rescue failing companies or 
reach economies of scale in a market too small to support multiple DTH 
operators; International experience shows that the disappearance of DTH 
operators from a market causes disruption and may be harmful to the market. 
Such a disruption dents the growth of a domestic pay tv market; The 
disappearance of a DTH operators leads to a loss of consumer confidence in 
the market. This results in fewer consumers being available to subscribe to 
pay television. This will have a knock-on effect even on those surviving in the 
market; Domestic industries linked to the failed or merged entity will also be 
affected". 799 

e. SAT's exit from the market 

1215 According to statements in the press, e.SA T's exit from the market related to 

ICASA issuing multiple Pay TV licences -

"During the hearings on pay TV in May, e.sat argued that the local market could 
sustain only two pay-TV operators. When four pay TV licences were issued in 
addition to the MultiChoice licence, e sat had decided to explore alternative 
opportunities as a content aggregator and channel supplier, said chief 
executive Marcel Golding. e sat, the sister company of free-to-air channel e. tv 
- both owned by JSE listed Hosken Consolidated Investments - will kick-start 
its plans by launching a 24-hour news service on MultiChoice's DStv 
platform. '-t~oo 

Sister company to e.SAT launches FTA TV service on DTH platform 

12161n 2013 a sister company to e.SAT launched an FTA TV service on the DTH 

platform, OpenView. OpenView has been hugely successful and has been 

reported as being "the country's fastest-growing new TV platform", achieving 

799 e.SAT presentation entitled "Over Licensing and The Promotion of Competition in the Pay 
Television Environment" 

800 Business Report, 14 December 2007, e.SAT decides to supply channels rather than fight 
MultiChoice for subscribers: https://www.iol.co.za/business-reportlcompanies/esat-decides-to
su pply-channels-rather -than-fight-multichoice-for -subscribers-722132 
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near to 1 million activated STBs in August 2017.801 OpenView has the potential 

to offer a Pay TV service in future. 

WoW 

1217WoW initially intended launching a single channel focussing on "Christians and 

non-Christians who would like to watch clean and family safe television content". 

12181n 2015 WoW applied for the authorization of 19 channels, most of which were 

aimed at the German speaking community. ICASA rejected that application on 

the basis that those channels did not accord with the nature of the Pay TV service 

that WoW initially intended to launch and for which it was licensed. 

Licence application 

1219WoW's intended offering was focused on a niche market targeting mainly 

"Christians and non-Christians who would like to watch clean and family safe 

television content. ·~02 It proposed a single channel service "with a selection of 

movies, drama, talk-shows, game-shows, kids programs, documentaries, music, 

lifestyle programs etc". 803 

WoW's failure to launch 

1220Aithough WoW has a fully-fledged website (www.wowtv.co.za) , by 2015 it had not 

yet launched a Pay TV service. 

1221 Nevertheless, 2015 press clippings indicated that WoW was still intending to 

launch: 

801 Screen Africa, 17 August 2017, OpenView HD approaches 1 000 000 decoder activations: 
http://www. screenafrica. com/page/news/business/1663420-0pen View-H D-approaches-1-000-
000-decoder -activations#. Wh EITFWWZOw 

802 WoW Application, 2006, Section 3.1: Financial Matters, Appendix 3.1 .1: Business Plan, p485 
803 WoW Application, 2006, Section 1: General, p13 
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"WowTV had appeared to have walked away from its plans to launch a pay
TV service. The last time it communicated plans for a service was in 2011. But 
Mangquku told TechCentral on Thursday that the company has been working 
behind the scenes all this time, getting ready to launch services 
commercially. "804 

1222 1ndeed, in that year, WoW applied to ICASA for the authorisation of 19 channels. 

Its application included channels aimed at the German speaking community, 

which was a drastic departure from its original application and business plan. 

1223 WoW's application for authorisation of channels was rejected by ICASA on 

24 May 2016. In its reasons for rejecting the application, ICASA stated as 

follows: 

"During the application process for a licence in 200 7, WOWTV was granted a 
licence to provide specific services as per its business plan which provided for 
services, inter alia: "Christians and non-Christians who would like to watch 
clean and family safe television content". As a result, WOWTV failed to 
demonstrate to the Council Committee's satisfaction that these German 
channels constitute clean and safe television content to be viewed by the 
whole family. The Council Committee is concerned that WOWTV appears to 
be amending its licence terms and conditions contrary to what it was granted 
and issued in 2011. "8os 

"WOWTV licence terms and conditions did not include any detail on providing 
services for German speaking people in South Africa. Accordingly the 
Council Committee is of the view that the authorisation of these channels be 
refused. "806 

SECOND ROUND OF LICENCING 

1224 The second round of licencing began in 2012 with a further ICASA ITA for 

individual commercial subscription broadcasting service licences. From the 

outset, ICASA had concerns about the viability of each of the applicants' 

business plans.so1 

804 TechCentral, 25 June 2015, Eight years later, WowTV ready to roll by: 
https://techcentral .co.za/eight-years-later-wowtv-ready-to-roll/57709/ 

805 ICASA, Reasons for Decision: Application for Authorisation of Channels by WoW, para 6.1.1 
806 ICASA, Reasons for Decision: Application for Authorisation of Channels by WoW, para 6.2 
807 ICASA, Licensing process for individual commercial subscription broadcasting services licences, 

Reasons for decision, August 2016. For ICASA's concerns regarding : Close-TV's business plan 
see paragraphs 44.8.1.6, 44.8.2 to 44.8.3.3, 44.9.7 and 44.9.9; Kagiso TV's business plan see 
45.8.2.2 and 45.8.3.3; Mindset TV's business plan see 46.11.1 .6 to 46.21.1; Siyaya's business 
plan see 48.9.9 and 48.11 .6, Mobile TV's business plan see 47.8.2, 47.9.1 0, 47.16.2.1.5 and 47.20. 
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1225 On 31 March 2014, and following a public consultative process, ICASA indicated 

that it was of the view that none of the five applicants fu lly met the requirements 

of the ITA.808 ICASA accordingly decided to grant, but not issue, licences to the 

five applicants (i.e. provisional licences were awarded). ICASA provided the 

applicants with an opportunity to bolster their licence applications with 

information regarding funding, adequate market research demonstrating 

demand and support for the intended offerings, and evidence of 

discussions/agreements with proposed content providers. In August 2016 Uust 

over four years after ICASA's ITA), licences were issued to only Siyaya and 

Close-TV Broadcast Network Holdings (Pty) Ltd ("Close-TV"). 

1226 This protracted licencing process may have contributed to these two licensees' 

failure to launch a Pay TV service. As described below, Siyaya has in fact 

indicated that regulatory delay may be an impediment to new entrants. 

Siyaya 

1227 From the outset, ICASA had concerns about the viability of Siyaya's business 

plan. Deficiencies in that plan and inadequate fund ing have probably played a 

significant role in Siyaya's failure to launch a Pay TV service. 

1228 Siyaya used its limited financial resources to pay far too much to acquire the 

rights to SAFA matches, thereby significantly depleting its ability to spend on 

other content and its distribution platform. 

1229 Since then, Siyaya appears to have chosen to focus on the packaging and sale 

of channels to other broadcasting services. 

1230Again, Siyaya's failure to launch a Pay TV service cannot be ascribed to barriers 

to entry or market failure. 

808 ICASA, Licensing process for individual commercial subscription broadcasting services licences, 
Reasons for decision, August 2016 at para 22 
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Licence application 

1231 Siyaya's intended offering sought to target subscribers in the lower LSM5-7 

segments (with a spill-over on either side) "living in 'township communities"'. It 

intended to provide local content "delivered in the indigenous languages of 

isiZulu, isiXhosa, SeSotho, Setswana".8o9 

1232 Siyaya's business plan indicated the provision of VOD, user-generated content, 

live township events, and themed programmes reflecting on township 

communities.810 In addition, Siyaya intended its content to have a particular focus 

on soccer through the screening of club matches from Southern Africa in a 

league created by the Council of Southern Africa Football Associations. 

Developments following licensing of Siyaya 

1233 From statements Siyaya made to the press in 201 4, regulatory delay in ICASA 

issuing it a licence may have been a contributing factor to Siyaya's fa ilure to 

launch: 

" ... Siyaya TV Consortium chairman, Dr Vuyo Mahlati, said yesterday the delay 
had been costly for the consortium as a new entrant. 'The dragging of the 
licence did have an effect and it specifically had a cost and opportunity 
implication,' she told the Sunday Times newspaper yesterday. 'But I think our 
focus now is that we have it [the licence]. In a sense it is important that going 
forward, the efficiency of the system should be looked at because it has 
serious implications, especially for new entrants. It is something that the 
regulator has to look at very seriously. "811 

1234 On being granted a licence, Siyaya secured from SAFA the rights to all the senior 

national team's matches, including the women's and under 23s national teams, 

for R1 billion. Many in the industry were of the view that Siyaya had paid an 

excessive amount for those rights, which then limited its abi lity to spend on other 

content and its distribution platform. Whilst Siyaya has sub-licenced the FTA 

rights to the SABC, the Pay TV rights are not being exploited, despite Siyaya 

having paid substantial fees for those rights. 

809 Siyaya's Application, 201 2, Section 4, Appendix 24: Appeal of Programme Service, p5 and 6 
810 Siyaya's Application, 2012, Section 4, Appendix 29: appeal of programme service, p5 
811 Dai ly Dispatch, 17 November 2014, Siyaya TV finally gets the go-ahead 
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12351t would appear that Siyaya's current business model is not to launch a Pay TV 

service, but to rather produce and package channels. 

Close-TV 

1236 1t is unclear from information publically available why Close-TV has not yet 

launched. 

Licence application 

1237 Close-TV's business plan indicated an intention to introduce a niche service 

offering aimed at meeting the viewing needs of the lesbian, gay, bisexual, 

transgender, questioning, intersex and asexual (LGBTQIA) community. 812 

1238 Close-TV was said to have set up exclusive partnerships with global content 

providers such as OutTV group, LOGO TV and OUT in African Film Festival.813 

As regards its intended content, Close-TV indicated in its licence application that 

its negotiations with OutTV included access to OutTV's existing library of original 

older content814 and that the "Close-T brand will in no way compete for the 

audiences from the existing pay-TV offerings within the market - Close-TV will be 

positioned as an 'add-on' to existing subscription based services".815 

Current status 

1239 Close-TV has not yet launched a Pay TV service. 

812 Close-TV's Application, 2012, Appendix 12: Summary of Business plan, p50, read with ICASA 
reasons for decision, 2016, paragraph 44.8.1 .1 

813 My Broadband, 24 July 201 4, New pay-TV hopeful promises custom bouquets: 
https://mybroadband.co.za/news/broadcastinq/82855-new-pay-tv-hopeful-promises-custom
bouguets.html 

814 Close-TV's Application, 2012, Appendix 12: Summary of Business Plan, p52 
815 Close-TV's Appl ication, 2012, Appendix 8: Other Matters, p207 
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APPENDIX 6: MUL TICHOICE'S ECONOMIC CONTRIBUTION 

TO AND CORPORATE SOCIAL INVESTMENT IN SA, 

COMPARED WITH GLOBAL OTT SERVICES 

INTRODUCTION 

1240 MultiChoice makes significant contributions to the South African economy and 

numerous corporate social investments. 

1241 The same cannot be said for global OTT services, against whom MultiChoice 

competes. Whilst these OTT services benefit financially from the provision of 

their services in SA, they make no contribution at all to the South African 

economy. 

MUL TICHOICE'S ECONOMIC AND SOCIAL WELFARE CONTRIBUTION 

Contribution to the economy 

1242 MultiChoice makes a significant contribution to the South African economy, 

including through its -

1242. 1 substantial tax contribution: in the financial year end ing 31 March 2017 

MultiChoice contributed R5.8 billion in tax;816 and 

1242.2 spend on local content production: in the financial year ending 

31 March 2017 MultiChoice spent R4.1 bill ion on the production of local 

movies, series and sport;817 

Contribution to employment 

1243 MultiChoice employs more than 7 300 staff (as at 30 September 2017). 

81 6 MultiChoice Social Report, 2017, p3 
817 MultiChoice Social Report, 2017, p3 
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12441t has 780 DStv service centres and agencies across SA to serve the DStv 

subscriber base, which centres and agencies employ approximately 1 200 

people.818 

1245 1t has just over 1 180 accredited installers across the country, who employ more 

than 4 400 people.819 

1246 Thousands of jobs are created through MultiChoice's spin-off industries, such as 

unaccredited installers and local STB manufacturing . 

Contribution to empowerment 

Transformation 

1247 MultiChoice, through Phuthuma Nathi and the MultiChoice Enterprise 

Development Trust, has meaningfully contributed to transformation in SA. 

1248 Phuthuma Nathi 1 and 2 are broad-based black economic empowerment (B

BBEE) share schemes aimed at benefitting black South Africans. Through a 

combination of shareholding in Naspers and the Phuthuma Nathi share 

schemes, over 90 000 black South Africans collectively have a 55.75% economic 

interest in the MultiChoice Group. Since Phuthuma Nathi's inception in 2006, 

R7.8 billion in dividends has been paid out to its shareholders.820 

1249The MultiChoice Enterprise Development Trust was formed in 2012 to help drive 

transformation in SA. The Trust develops and supports new and previously 

disadvantaged businesses in the film, television and media industries. Over 

R1 00 million was spent in the financial year ending 31 March 2017 on loans, 

grants and business development expenses. Over 100 entrepreneurs have been 

offered skills development training . As well as fund ing, MultiChoice also focuses 

on mentorship and skills development for start-ups and established companies. 

Some beneficiaries of the MultiChoice Enterprise Development Trust have grown 

into formidable businesses with a positive knock-on effect on job creation.821 

818 MultiChoice Social Report, 2017, p1 2 
819 MultiChoice Social Report, 201 7, p3 
82o MultiChoice Social Report, 2017, p 1 0 
8 21 MultiChoice Social Report, 2017, p11 
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Skills transfer and development 

1250 MultiChoice's skills development programmes have empowered numerous 

interns, graduates, employees and managers. During the financial year ending 

31 March 2017, MultiChoice invested R11.5 million in bursaries and R8.3 million 

on leadership development. 90% of the graduates who took part in the 

MultiChoice Graduate Programme have been offered employment (53% by 

MultiChoice itself).822 

Contribution to local content industry 

1251 M-Net's channels have made the development and growth of Africa's 

audio-visual content industry a priority. By investing in original productions of 

authentic stories and talent across the continent, M-Net is helping to launch 

careers, both locally and internationally. With content designed to cater for 

diverse audiences, M-Net supports local production houses, as well as talented 

writers, actors and filmmakers. 823 

Corporate social investment 

1252 MultiChoice's Corporate Social Investment programmes make use of its skills 

and resources to bring about a real and lasting impact in SA's communities. One 

of the many initiatives is the M-Net Magic in Motion Film and TV Academy 

launched in 2014. It aims to develop new generations of film and audio-visual 

content creators, and equips passionate interns with the experience and skills 

necessary to thrive in Africa's audio-visual entertainment industry. Skills covered 

include networking, collaboration, business acumen, production finance, 

resource management and social media engagement. Eight films have been 

produced by M-Net Magic in Motion interns since 2014, all of which featured in 

the top 20 on theM-Net channel Mzansi Magic in their month of broadcast.824 

822 MultiChoice Social Report, 2017, p9 
823 MultiChoice Social Report, 2017, p25 
824 MultiChoice Social Report, 2017, p18 - 19 

578 



NON-CONFIDENTIAL 

GLOBAL OTT SERVICES MAKE NO CONTRIBUTION TO THE SOUTH AFRICAN 

ECONOMY, NOR ANY CORPORATE SOCIAL INVESTMENT 

1253 1n contrast to the numerous and significant contributions made by MultiChoice to 

economic and social welfare in SA, the global OTT services against whom 

MultiChoice competes in SA (e.g. Netflix, Amazon, Google/YouTube, Apple and 

Facebook) make little or no contribution to the South African economy and 

communities. In this regard, to the best of MultiChoice's knowledge: 

1253.1 They have no offices in SA (other than retail stores to reta il devices and 

Apps (e.g. Apple)). 

1253.2 They make no material tax contributions in SA as regards the provision 

of their OTT services in SA. (For example, although Netflix is required 

to pay VAT in SA,825 it is not required to pay corporate income tax on 

profits generated) .826 

1253.3 They have not, to date, made any investment and contribution to the 

growth and development of SA's and the rest of Africa's local content 

production industry. 

1253.4 Nor do they employ any local personnel as regards the provision of 

their OTT services. 

1253.5 They have made no investment in the support, upliftment and skills 

development of previously disadvantaged communities in SA. 

12541n add ition, unlike MultiChoice, they are not licensed nor subject to any sector 

specific regulation. For example: 

1254.1 They pay no licence fees, and make no contributions to the Universal 

Service and Access Fund, nor to the Media Development and Diversity 

Agency. 

825 South Africa introduced rules to tax specified categories of inbound digital services from 1 July 
2014. The Conversation, 21 April 2015, The "Netflix tax" - coming soon to a country near you: 
http:l/theconversation.com/the-netflix-tax-coming-to-a-country-near-you-40475 

826 PwC South Africa, On line streaming should be taxed: https://www.pwc.co.za/en/press
room/electronic-tax. htm I 
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1254.2 They bear no publ ic service-type obligations, such as compliance with 

the local content requirements, and requirements to address the needs 

of people with disabilities. 

1254.3 Nor are they bound by the various statutory provisions and regulations 

designed to protect consumers, such as compliance with a code of 

conduct concerning the provision of electronic audio-visual content, the 

Film and Publications Board requirements, and consumer protection 

provisions. 
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APPENDIX 7: ICASA'S FAILURE TO CONDUCT AN EVIDENCE-BASED ASSESSMENT 

INTRODUCTION 

On numerous occasions in the Discussion Document conclusions are reached superficially or on an unsubstantiated basis. In this 

Appendix 7, MultiChoice has detailed these flaws. This analysis is not exhaustive, and is supplemental to MultiChoice's criticisms of 

the Discussion Document in Parts B, C, D and E of these representations. 

UNSUBSTANTIATED ASSERTION 

Discussion Document's stated scope and purpose 

1255 From the outset the Discussion Document defines the scope and purpose of This pre-determines a scope of the Inquiry 
the Inquiry to be an examination of "subscription television broadcasting without any evidentiary basis or robust 
services". 827 analysis of the dynamic characteristics 

and broad market conditions relevant to 
the inquiry. 

-- - - -- - - -

827 Discussion Document, para 3.2.1 
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1256 In the same context, the Discussion Document asserts that "subscription 
television broadcasting services are distinguishable from other commercial 
television broadcasting services, such as free-to-air television broadcasting 
services", public broadcasting services and community television broadcasting 
services.828 

Discussion Document's "Overview" 

1257 The Discussion Document asserts that "the impact of 0 TT is expected to remain 
small but noticeable in the foreseeable future". 829 

828 Discussion Document, para 3.2.1 
829 Discussion Document, para 4.9.5 
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The Discussion Document thus further 
precludes, without any evidence for doing 
so, a robust and comprehensive 
assessment of constraints and dynamics 
in and affecting the relevant market. This 
gives rise to the narrow market 

1 

erroneously defined by ICASA contrary to I 

the facts, publicly available information 
and sound economic theory. 

No evidence is provided to support this 
assertion and actual evidence provided 
by broadcasters is ignored. 
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UNSUBSTANTIATED ASSERTION 

Market definition 

1258 The market definitions are decided primarily on the basis of historic No robust, evidence-based market 
assessments of decisions in other jurisdictions.830 definition exercise is undertaken. 

No proper assessment of South African 
circumstances, consumer preferences, 
markets characteristics or conditions is 
undertaken. 

1259 The Discussion Document states that it will "present ... relevant research The relevant research is not cited , 
undertaken in this area". 831 referred to or disclosed in the Discussion 

Document. 

1260 The Discussion Document states that market definition at the retail level is No evidence of viewer perspectives is 
assessed from the viewer's perspective in order to "enquire whether viewers provided. Actual evidence provided in 
consider subscription television broadcasting and free-to-air broadcasting submissions by broadcasters is ignored. 
services as substitutes". 832 

-

830 See, for example, Discussion Document, para 5.1.1: "In order to arrive at a proposed definition of the relevant market or market segments we consider
first, the theoretical approach to market definition. We then present relevant case law, both local and international as well as any relevant research 
undertaken in this area." 

831 Discussion Document, para 5.1 .1 
832 Discussion Document, para 5.7.2 
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1262 

UNSUBSTANTIATED ASSERTION 

The Discussion Document summarises a selective range of "product features" 
attributed to FTA and Pay TV services, including the assertions that (a) Pay TV 
business models are largely driven by "premium" content whilst FTA focuses on 
other "thematic content''B33 and (b) the type of content shown on Pay TV and 
FTA differs. 

The Discussion Document considers that ICASA's practice of issuing different 
licences for subscription broadcasting and FTA services is a relevant 
"characteristic" of Pay TV and FTA services in relation to the assessment of 
substitutability. 834 

NON-CONFIDENTIAL 

This is superficial, unsupported by 
evidence and ignores submissions by 
FT A and Pay TV broadcasters. 

This ignores the evidence of competitive 
interaction between the different licenced 
services for purposes of market definition 
and determining effectiveness of 
competition. 

1263 I The Discussion Document asserts that FTA broadcasters cannot compete with This is pure assertion, unsupported by 
Pay TV broadcasters for first run movies "because of the terms and conditions evidence and ignores actual submissions 
surrounding their release". 835 by FT A broadcasters. 

1264 I The Discussion Document asserts that there is a "buy-through" from a basic I These are broad and vague assertions 
package of content "in order for a subscriber to access other content such as which are unsubstantiated by evidence. 
movies and sport" and that this latter content (movies and sport) is viewed as 
"premium". 836 

833 Discussion Document, para 5.7.3 
834 Discussion Document, para 5.7.3 
835 Discussion Document, para 5.7.3 
836 Discussion Document, para 5.7.11 
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1265 The Discussion Document avers that "premium" content can be identified by 
considering what content the Pay TV broadcaster "classifies as premium and 
avails on upper-end bouquets only". 837 

1266 The Discussion Document states that, given differences in price, "it is unlikely 
that a subscriber to a premium bouquet would consider a basic tier bouquet as 
a substitute and vice versa". 838 

1267 The Discussion Document avers that it is highly unlikely that a SSNIP test on a: 

• Pay TV service would lead to switching by viewers to an FTA service;839 and 

• "documentary channel would lead to switching by broadcasters to a movie 
channel". 840 

837 Discussion Document, para 5. 7.16 
83a Discussion Document, para 5.7.19 
839 Discussion Document, para 5.7.4 
840 Discussion Document, para 5.8.3 
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This approach does not take account of 
the submissions by Pay TV and FTA 
broadcasters and is inconsistent with a 
robust market definition exercise. 

This is pure assertion without evidentiary 
support and is inconsistent with a robust 
market definition exercise. 

This is pure assertion, unsupported by 
evidence or analysis. 
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Effectiveness of competition 

1268 The Discussion Document concludes both that -

• there is a "major barrier to entry" into the upstream market in relation to the 
supply and acquisition of "premium" content; and 

• there appears to be a "scarcity of premium content". 641 

1269 The Discussion Document draws correlations between perceived scarcity of 
premium content and fierce competition for that content, which the Discussion 
Document concludes is "driving up its cost and pushing it out of reach for new 
entrants". 642 

1270 The Discussion Document concludes that "premium content is usually tied up 
in long-term exclusive contracts". 843 

841 Discussion Document, para 6.3.2 
842 Discussion Document, para 6.3.3 
843 Discussion Document, para 6.3.5 
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I 

These averments constitute assertion, 
unsupported by any evidence. The 
conclusions reached in the Discussion 
Document ignore ample and substantial 
evidence regarding the availability of 
content and current market dynamics. 

This is assertion which seeks to draw 
apparent correlations without evidence to 
support such correlations and underlying 
conclusions. 

There is no evidence in support of this 
conclusion and the Discussion Document 
does not provide any precise concept of 
"long-term" for the purpose of the alleged 
tying up of content. 
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U NSU BST ANTIATED ASSERTION 

The Discussion Document concludes that an incumbent has a competitive 
advantage, when bidding for content rights, arising from exclusivity in its favour 
during the prior contract duration for those content rights.844 

NON-CONFIDENTIAL 

This is pure assertion, without evidence 
and is inconsistent with actual evidence of 
constraints and numerous examples of 
outcomes in rights acquisitions. 

1272 I The Discussion Document concludes that exclusive "premium" content This is pure assertion , without evidence 
increases "the broadcaster's chances of acquiring even more premium content and is inconsistent with actual evidence of 
as rights holders would prefer to sell to an established broadcaster''.845 constraints and numerous examples of 

outcomes in rights acquisitions. 

1273 The Discussion Document also concludes that (a) incumbent operators "take 
advantage of lack of competition to establish strong relationships with suppliers, 
advertisers and viewers" and (b) "content suppliers and advertisers would want 
to do business with an established operator rather than a new entrant". 846 

844 Discussion Document, para 6.3.5 
s4s Discussion Document, para 6.3.5 
846 Discussion Document, para 6.3.8 

This is pure assertion, without evidence 
regard ing said alleged "relationships" or 
incentives of operators, neither of which is 
relevant to a robust economic analysis. 
The conclusions are also inconsistent 
with current market conditions, 
constraints, dynamic characteristics and 
the submissions of broadcasters. 
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UNSUBSTANTIATED ASSERTION 

In the specific context of the "dynamic character and functioning of the market", 
the Discussion Document states that "one way of determining the effectiveness 
of competition is by assessing the level of concentration". 847 

1275 I The Discussion Document conducts a market share analysis (and assessment 
of concentration levels) based purely on an analysis of numbers of certain 
sports and movie rights held.B48 

NON-CONFIDENTIAL 

The Discussion Document considers that 
the structure of a market influences and 
determines the effectiveness of 
competition in that market, conclud ing 
that high levels of concentration are 
indicative of less competition. 

This approach is superficial and 
inconsistent with a robust, evidence
based assessment of markets, 
particularly dynamic markets. 

It also ignores current market conditions, 
evidence of constraints and the 
submissions of broadcasters and telcos. 

This is entirely superficial, unsupported by 
evidence of the volume and variety of 
content avai lable and ignores market 
dynamics. 

1276 I The Discussion Document concludes that, in most instances, content J This is pure assertion, unsupported by 
developed in-house by broadcasters is "non-premium".849 evidence or analysis. 

847 Discussion Document, para 6.3.1 0 read with para 6.1.2 
848 Discussion Document, paras 6.3.1 0 to 6.3.12 
849 Discussion Document, para 6.4.1 
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1277 The Discussion Document makes evaluative judgments about varying business 
models, concluding that "commercial FTA broadcasters pursue different 
business models to subscription broadcasters, including the kind of content 
offered". 850 

1278 The Discussion Document alleges that a "lack of set-top box interoperability 
leads to high switching costs". 852 

Document's brief handling of SMP 

1279 The Discussion Document states that the approach of using the number of 
rights held to "premium" or exclusive content is the preferred market share 
approach and the Discussion Document reaches preliminary conclusions on 
SMP.853 

--

85o Discussion Document, para 6.4.1 
851 For example, Discussion Document, para 5.7.7 
852 Discussion Document, para 6.5.2 
853 Discussion Document, para 7.1.4 
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This is an assertion, without evidence and 
it ignores submissions by FTA 
broadcasters, including those which the 
Discussion Document records. 851 

This is pure assertion, unsupported by 
evidence. 

For reasons indicated above, the market 
definition and market share allocation 
approaches are not substantiated by 
evidence or economic analysis and 
therefore the conclusions on S MP are 
also not evidence-based or founded on 
sound economic analysis. 
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