MEMORANDUM OF UNDERSTANDING

Entered into by and between:

THE INDEPENDENT COMMUNICATIONS
AUTHORITY OF SOUTH AFRICA

(“Hereinafter referred to as “ICASA”)

AND

aHBS

THE SOUTH AFRICAN BUREAU
OF STANDARDS

(Hereinafter referred to as “SABS”)

(A

==

/1

(Both hereafter collectively referred to as “the Parties™)
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1. PREAMBLE

Whereas

1.1 The key functions of ICASA is to regulate the electronic communications,
broadcasting and postal services; issue licenses to providers of the aforesaid
services, monitor the environment and enforce compliance with licence conditions
and regulations; investigate and decide on disputes and complaints brought by
industry or members of the public against licensees; plan, control and manage the
frequency spectrum and protect consumers and type approving electronic

communications equipment and electronic communications facilities;

1.2 The SABS is responsible for development, promotion and maintenance of
standardisation providing certification, laboratory testing and quality assurance in
connection with commodities and rendering related conformity assessment services
in terms of the Standards Act, 2008 (Act No. 8 of 2008);

1.3 The SABS has assisted ICASA over a number of decades in executing its mandate of
issuing Certificates of Compliance (“CoC”) in respect of electrical and electronic
equipment, electronic communications equipment facilities, including radio
equipment;

1.4  The Parties are desirous of continuous cooperation in the furtherance of their

relationship in order to fulfil their respective legislative mandates;

1.6 It is recorded that this Agreement may be reviewed to accommodate developments
incidental to matters that require co-operation between the two parties. The review
will take into account prevailing legal precedents, legislative amendments,
promulgation of regulations, policy reviews, and developments in technology and

service innovation as the case may be.

Now therefore in consideration of their mutually beneficial relationship, the Parties hereto

agree as follows:

2. PURPOSE
This memorandum seeks to establish a formal relationship between the ICASA and the

SABS, to promote cooperation between the Parties. DM

VAR
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This MoU provides a contractual framework in terms of which the SABS will continue to
assist ICASA to execute its mandate of issuing CoCs in respect of the non-
telecommunications equipment which are subject to mandatory provisions of applicable

legislation and regulations.

PRINCIPLES OF COOPERATION

In order to achieve the purposes of this Agreement, the Parties have adopted and will comply

with the principles of co-operation set out below.

3.1 The Parties will cooperate with each other in mutual trust and good faith.

3.2 The Parties will assist and support each other in respect of agreed services and
commitments between them in terms of this Agreement.

3.3  The Parties will inform each other of, and consult each other on matters of common

interest.
3.4 The Parties will avail to each other the necessary support for the success of the tasks
and programmes envisaged and agreed to pursuant to this Agreement.

THE PARTIES
This agreement is entered into by and between the following parties:

4 1ICASA, a Chapter 9 institution in terms of the South African Constitution and a
portfolio organisation of the Department of Communications established in terms of
the Independent Communications Authority of South Africa Act, 2000 (Act No. 13 of
2000) duly represented by Clir Nomvuyiso Batyi in her capacity as Acting
Chairperson, with its chosen domicilium citandi et executandi at:

164 Katherine Street
Sandton
Johannesburg
2196
Tel: (011) 566 3007

Fax: (011) 566 3008

E-mail: chairperson@icasa.org.za \6\\1

Postal address: Private Bag x10002, Sandton, 2146 k @

w -
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4.2

and

SABS, a public entity which was established in terms of the Standards Act, 1945 (Act
No. 24 of 1945) and continues to exist in terms of the Standards Act, 2008 (Act No. 8
of 2008) duly represented by Dr. Bonakele Mehlomakulu in her capacity as the Chief

Executive Officer, with its chosen domicilium citandi et executandi at:
1 Dr Lategan Road
Groenkloof
Pretoria, 0027
Tel: (012) 428 7911
Fax: (012) 344 1568;

E-mail: legal@sabs.co.za
Postal address: Private Bag X191, Pretoria, 0001.

DEFINITIONS

In this Agreement, unless otherwise provided or indicated by the context, the following words

shall have the meaning assigned to them below:

9. 1.

0.2,

5.3.

5.4.

9.5.

5.6.

“Agreement” means this Memorandum of Understanding entered into between the
Parties including annexures thereto which forms an integral part of this agreement and

must be read in conjunction therewith;
“Parties” means ICASA and SABS;

“Certification” means verification conducted by SABS that a product, service or system
has fulfilled certain requirements or conditions or requirement has, or has not, been
met / certifying that one has fulfilled certain requirements and may practice in a field the

size of the organisation and the standard to which certification is required,;

“Inspection” means examination and verification of consignments or goods by SABS to

ensure compliance with the applicable standards;

“Testing” means the critical evaluation by SABS by means of determining the presence

and quality of product being tested;

“Verification” means a formal assertion of validity conducted by SABS after a CoC has

been issued in respect of products against the applicable standards.




6

SCOPE OF THE AGREEMENT

6.1

6.2

6.3.

6.4.
6.5.

6.6.

The Parties will agree on a joint communication plan to relevant stakeholders.

The SABS will implement a TYPE 3 quality assurance scheme, which is detailed in

Annexure A hereto, for issuance of CoC's which will include:

a) visits to points of manufacturing;

b) sampling;

c) testing; and

d) subsequent verification of products for continuous compliance purposes.

ICASA will refer all reported interferences emanating from the products that are
covered under scope of the CoC scheme for investigation by the SABS on CoCs
issued by it. The manufacturer will bear the costs associated with the investigation if

the product is found to be non-compliant.
The SABS will submit a consolidated quarterly reports to ICASA,;
The Parties will agree on an appropriate CoC template to be issued by the SABS;

ICASA will inform the SABS of any changes in the relevant regulatory framework.

COMMENCEMENT AND DURATION

7.1

7.2

7.3

7.4

This Agreement shall be deemed to have commenced on the date of signature of the
last Party signing in time. The agreement will endure indefinitely thereafter until

terminated in terms of clause 7.2 hereof

Either party may terminate this agreement by giving 3 (three) months written notice to

the other party.

This Agreement shall be suspended in whole or in part for the time during which, in the
reasonable opinion of the Parties, either of the Parties is hindered or delayed in the
performance of all or any obligations to which it is bound under any part of this

agreement, by reason of a force majeure event.

The Party affected by an event of force majeure shall notify the other Party as soon as
reasonably possible of the causes of any delay and of the extension needed in the time

for performance. The other Party will endeavour to assist the affected Party to prevent

N
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or eliminate all causes of delay, so that performance of the agreement may be

resumed whenever such causes are removed.

FEES AND PAYMENT

8.1. Each entity whose products are required to be approved will bear all costs associated
with the testing of samples and all services rendered to it by the SABS under this

agreement.

8.2. SABS’ fees will be paid within 7 days of a written quotation issued by it. The SABS
shall not commence any work until the amount quoted by it has been paid in full.

REVIEW

The terms of this Agreement and the performance of the Parties in terms thereof will be

reviewed annually at a scheduled meeting between the Parties.

ENGAGEMENT AND EXCHANGE OF INFORMATION

10.1 Subject to the Confidentiality provisions of this Agreement clause 10, the Parties will
endeavour to exchange information necessary to give effect to this Memorandum.
10.2 The preferred procedure for the exchange of information between the SABS and

ICASA is as follows:

10.2:4 Quarterly meetings will be convened between the SABS’ General Manager
responsible for Electrotechnical and ICASA’'s Senior Manager
responsible for Type Approval.

10.2.2 Where SABS requires information from ICASA, the SABS will address
written request for information to the Chief Operations Officer of ICASA
and also copy the point of contact identified in terms of clause 10.3

10.2.3 Where ICASA requires information from SABS, ICASA will address the
written request for information to the Executive responsible for
Electrotechnical of SABS and also copy the point of contact identified in
terms of clause 10.3.

10.3 For purposes of this Agreement:
10.3.1 the General Manager responsible for Electrotechnical will be the contact

person at SABS; and .
AN
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10.3.2 the Senior Manager responsible for Type Approval will be the main

contact person at ICASA.
10.4 Information to be exchanged between the Parties include:

10.4.1  Quarterly reports (consolidated);

10.4.1.1
10.4.1.2
10.4.1.3
10.4.1.4
10.4.1.5
10.4.1.6

applicants name and contact details;

description of equipment tested;

points of manufacturing visited;

number of samples collected; and

outcomes of testing;

findings of subsequent interference investigations.

10.4.2  Confirmation of registration as equipment providers;

10.4.3 CoC fee structures.

INTELLECTUAL PROPERTY

11.1 The intellectual property rights of the procedures for SABS’ processes (including but

not limited to certification and testing) shall vest in SABS.

11.2 Notwithstanding the provisions stipulated above, copyright emanating from this
agreement shall vest in SABS, except where the material which is or becomes the

subject of a copyright was developed by ICASA, whereupon the copyright shall vest

with ICASA.

NON SOLICITATION

12.1 The parties undertake that neither of them shall for duration of this Agreement and for a

period of twelve months following the date of termination of this Agreement directly or

indirectly, persuade, induce or, solicit any employee of either Party to become

employed by or interested in being employed by the other Party.

12.2 The provisions of this clause shall not be applicable where either party’s employee

independently applies for and obtains a publicly advertised employment opportunity,

following a recruitment process compliant with the relevant party’s recruitment policies.

12.3 The provisions of this clause shall also not apply in respect of any person whose
employment with ICASA and the SABS is terminated without cause or for operational

reasons.

6"
~
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13 CONFIDENTIALITY

13.1 The Parties shall treat as confidential any written information which it receives from or
on behalf of the other party or which either party or any person who represents it
obtains it under this Agreement or as a consequence of it, and will ensure that such
information is used solely in assisting such a party in the dedication of its obligations in
this Agreement, and that it will not be passed on to the third person except in so far as

is required for the above-mentioned purposes.
13.2 Itis agreed and undertaking by the Parties that they:
13.2.1 Wil hold in confidence all confidential information;

13.2.2  Will not disclose such confidential information, or permit it to be disclosed by
their staff to an external party, except in the performance of duties for

operational reasons;

13.2.3  Agree that disclosure to other participants outside of this Agreement will

occur only with the written permission of the other party;

13.2.4  Will not use, or permit the use of the confidential information for any purpose
other than for joint operations without obtaining written permission to do so

from the other party;

13.2.5  Will upon the request of the other party return all confidential information
(together with all copies) in its possession or control or in the possession or

control of any of its officers, employees, agents or advisors; and

13.2.6  May choose to mark information as “confidential” where necessary.

13.3 Public Announcements

No public announcement in respect of or in connection with any of the terms of this
Agreement shall be issued or made without the prior approval of both Parties which
approval will not be unreasonably withheld or delayed, save to the extent required
by law in which case the parties undertake to give one another as much notice as

possible in relation to the making of any such announcement.

13.4 The provisions of this clause shall survive the termination of this Agreement.

AN
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14 GOVERNING LAW AND LEGAL PROCEEDINGS

15

16

14.1 The Parties undertake to make every reasonable effort to:
14.1.1  avoid causing a dispute to arise in terms of this Agreement;

14.1.2  Settle disputes arising in terms of this Agreement without resorting to judicial

proceedings.

14.2 In the event that a dispute arises in terms of this Agreement then such a dispute shall
be declared and resolved in terms of Chapter 4 of the Intergovernmental Relations
Framework Act of 2005.

14.3 In the event that the Parties fail to agree on the settlement of a dispute in terms of
Chapter 4 of the Intergovernmental Relations Framework Act of 2005 then the
disagreement shall be resolved by way of either Party from seeking relief from the
Minister of the Department of Trade and Industry and the Minister of Communications.

14.4 In the event that the parties have exhausted all of the dispute resolution mechanisms
highlighted above then the dispute shall be resolved by way of Arbitration.

NOTICES AND DOMICILIA

15.1 Any notice pursuant to the terms and conditions of this Agreement shall be in writing
and delivered personally to either party’s chosen domicilium address in clause 4 above.
Unless otherwise stated, notices and communications sent in terms of this Agreement

shall be effective when sent.

15.2 Any notice or communication required or permitted to be given in terms of this
Agreement shall be valid and effective only if in writing but it shall be competent to give

notice by fax or e-mail.

ASSIGNMENT

16.1 Neither party hereto may cede and delegate any of its rights and obligations (including

liabilities) arising out of this Agreement.

16.2 Notwithstanding the above, the SABS in prior consultation with the ICASA may cede
and delegate its rights and obligations under this Agreement to any of its subsidiaries

M

or any of its present associated companies.

e
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19.

SEVERABILITY

Any provision in this Agreement which is or may become illegal, invalid or unenforceable in
any jurisdiction affected by this Agreement shall, as to such jurisdiction, be ineffective to the
extent of such prohibition or unenforceability and shall be treated pro non scripto and
severed from the balance of this Agreement, without invalidating the remaining provisions of
this Agreement or affecting the validity or enforceability of such provision in any other

jurisdiction.

BREACH, TERMINATION AND CANCELLATION

Subject to the dispute resolution clause above and in the event of any party breaching any
provisions of this Agreement and failing to remedy such breach within 10 days of receiving
written notice specifying the breach and calling upon the defaulting party to remedy the

same, the initialling party shall be entitled at its discretion to:
a) Cancel this Agreement; and/or

b) Hold the defaulting party liable for such damages as the initiating party may have
sustained, without prejudice to such other party’s right to claim performance of any
obligation which fell due for performance prior to the termination of this Agreement or
where a right to a payment arose before termination or cancellation of this Agreement,

although such payment falls due after the termination.

FORCE MAJEURE

19.1 If any party is unable to perform any obligation under this Memorandum due to
circumstances beyond its control, then the party concerned will be excused from the
timeous performance of the obligation(s) for the duration that the circumstances

rendering the performance impossible, still prevail.

19.2 Any party unable to perform its obligations due to circumstances in terms of clause
11.1, must inform the other party in writing of the circumstances within 5 (five) days of

the occurrence thereof.

19.3 The Parties will do everything reasonably possible to prevent, avoid or limit the duration

or effects of any circumstance in terms of clause 11.1. Upon removal of the

vl
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20.

19.4

19.5

circumstances giving rise to impossibility of performance, the party so prevented or

delayed will forthwith give written notice to the other party.

For the purpose of this Memorandum “Force Majeure” means any circumstances
beyond the reasonable control of the party concerned and includes but not be limited
to war, revolution, riot, mob violence, sabotage, epidemic, accident, breakdown of

machinery or facilities where such are not part of equipment or under control of either

party.

The mere shortage of labour, materials or utilities will not constitute Force Majeure

unless caused by circumstances which may be deemed to constitute Force Majeure.

GENERAL

20.1

20.2

20.3

20.4

This Agreement constitutes the entire agreement between the Parties regarding the
subject matter hereof and supersedes and replaces all previous agreements entered
into between the parties. Neither Party shall be bound by any undertakings,
representations (whether implied or tacit), warranties (whether implied or tacit),

promises or the like, which are not expressly recorded in this Agreement.

No variation, modification or waiver of any provisions of this MoU or consent to any
departure there from, shall be of any force or effect unless confirmed in writing and

signed by the authorised representatives of the Parties hereto.

No failure or delay on the part of either Party in exercising any right, power or privilege
hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of
any right, power or privilege preclude any other or further exercise thereof, or the
exercise of any other right, power or privilege. The rights and remedies herein
expressly provided are cumulative and not exclusive of any rights or remedies which

the Parties would otherwise have.

No indulgence, leniency or extension of time which either Party ("the grantor”) may
grant or show to the other shall in any way prejudice the grantor or preclude the grantor

from exercising any of its rights in the future.

B
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For and on behalf of
ICASA
duly authorised hereto

For and on behalf of
SABS
duly authorised hereto

Name: No lifi£0 EaM“

e gy, T ollooneken

Position: W—f’l C(

Position: ( ‘ (D

Signature: Signature:

/_
Date: J Date: ~ =p Mot 201LL
Place: Place: 6-,\)&1'014 ;
AS WITNESS: AS WITNESS: W ﬂ¢
Name: [y f’\r\cﬂ"? . Haime. /67?‘” i
Signature: Signature:

Y
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ANNEXURE A

SCHEME - Certificate of Compliance

Scheme Type 3

The surveillance part of this scheme involves periodically taking samples of the product from the

point of production and subjecting them to determination activities to check that items produced

subsequent to the initial attestation fulfil the specified requirements. The surveillance includes

periodic assessment of the production process.

This scheme does not provide any indication of the impact the distribution channel plays on

conformity. When serious nonconformities are found, the opportunity may exist to resolve them

before widespread market distribution occurs.

Table 1 — Building a product certification scheme

Conformity assessment functions and activities®

within product certification schemes

Types of product certification

schemes®

Selection, including planning and preparation activities,
specification of requirements, e.g. normative documents,

and sampling, as applicable

]

Determination of characteristics, as applicable, by:
a) testing

b) inspection

c¢) design appraisal

d) assessment of services or processes

e) other determination activities, e.g. verification

Review

Examining the evidence of conformity obtained during the
determination stage to establish whether the specified

requirements have been met

WAB
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IV | Decision on certification X | slae | ox x| X | X X

Granting, maintaining, extending, reducing, suspending,

withdrawing certification

V | Attestation, licensing

a) issuing a certificate of conformity or other statement of

conformity (attestation)

b) granting the right to use certificates or other statements

of conformity

c) issuing a certificate of conformity for a batch of products X

d) granting the right to use marks of conformity (licensing)

is based on surveillance (VI) or certification of a batch.

VI | Surveillance, as applicable by:

a) testing or inspection of samples from the open market X X | X

b) testing or inspection of samples from the factory X | x| X

c) assessment of the production, the delivery of the service

or the operation of the process

d) management system audits combined with random

tests or inspections

a \Where applicable, the activities can be coupled with initial audit and surveillance audit of the
applicant's management system (an example is given in ISO/IEC Guide 53) or initial assessment of
the production process. The order in which the assessments are performed may vary and will be

defined within the scheme.

b An often used and well-tried model for a product certification scheme is described in ISO/IEC

Guide 28; it is a product certification scheme corresponding to scheme type 5.
C A product certification scheme includes at least the activities |, Il [ll, IV and V a).

d  The symbol N has been added to show an undefined number of possible other schemes, which

can be based on different activities.

N
NAB
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