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MEMORANDUM OF UNDERSTANDING
(“MOU”)

Entered into by and between

UNIVERSAL SERVICE AND ACCESS AGENCY OF SOUTH AFRICA

A Government agency and a legal entity established in terms of Section
80 (1) of the Electronic Communications Act, 2005 (Act No. 36 of 2005)

[Herein after referred to as "USAASA”]
(Herein represented by Mrs. Pumla Radebe in her capacity as the

CHAIRPERSON, duly authorised hereto)

and

THE INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH
AFRICA

A juristic person established in terms of section 3 of the Independent

Communications Authority of South Africa Act, 2000 (Act No.13 of 2000),
[Herein after referred to as “ICASA”]

(Herein duly represented by Dr. Stephen Mncube in his capacity as the
CHAIRPERSON, duly authorised hereto)

(Jointly referred to as “the Parties”)
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1. PREAMBLE

WHEREAS, the Ilegislative key functions of ICASA is to regulate electronic
communications networks, electronic communications, broadcasting services and postal

services in the public interest.

WHEREAS, ICASA is enjoined by the Electronic Communications Act, 2005 (Act. No.36
of 2005) hereinafter referred to as “ECA” to promote the universal provision of electronic
communications networks and electronic communications services and connectivity for
all and further ensure the provision of a variety of quality electronic communications

services at reasonable prices.

WHEREAS, ICASA is empowered to prescribe additional standard terms and conditions
to be applied to individual licences and class licences which may include universal

access and universal service obligations.

WHEREAS, the key legislative function of USAASA is to promote the attainment of goals
of universal service and access to Electronic Communications by all citizens of South
Africa.

WHEREAS, Section 82(5) of the ECA prescribes that USAASA must manage the

Universal Service and Access Fund according to the provisions of Chapter 14.

WHEREAS, Section 82(4) (f) of the ECA provides that USAASA must, when so
requested by the Authority, advise the Authority on any matter relating to universal

access and universal service.

WHEREAS, each Party agrees to work with the other Party in the field of mutual co-
operation, it is understood by both Parties that this MOU is non-exclusive and will not in
any manner hinder the liberty of either Party to work with any other person or

organisation if any Party decide to do so.

ACKNOWLEGDING, Section 89(2) of the ECA provides that ICASA must prescribe the

basis and manner of determination of contributing to the Universal Service and Access

fund.
Page 3 of 13
% Z/



FURTHER NOTING the imperative of the independence of ICASA to regulate the
electronic communications, broadcasting and postal industries in public interest and
USAASA is established within the legislative regulatory framework implemented by
ICASA which encourages collaborative approach on implementation of universal access

and universal service in the Republic.

RECOGNISING, the Constitution of the Republic of South Africa, 1996 encourages

cooperative governance among organs of State.

2. PARTIES

(a) Independent Communications Authority of South Africa (“ICASA”); and

(b) Universal Service and Access Agency of South Africa (“USAASA”)
3. INTERPRETATION AND DEFINITIONS
3.1 INTERPRETATION

3.1.1 The head notes to the various clauses of this Agreement and the Index are
inserted for reference purposes only and shall in no way govern or effect the

construction of this Agreement.

3.1.2 This document including the Pre-amble and the Annexures attached or referred to
constitute the sole record of agreement between the Parties relating to its subject
matter and cancels and novates any prior verbal or written communication relating
to such subject matter, whether express or implied, including any letters, drafts

agreements, memoranda or minutes.
3.1.3 Words in persons shall include bodies corporate and vise versa.

3.1.4 The singular shall include the plural and vise versa and reference to any gender

shall include the other gender.

3.1.5 Any reference to a statutory provision shall include a reference to that provision as

amended from time to time.

3.1.6 The rule of interpretation that a contract, or any part of a contract, is to be

interpreted against the Party responsible for the drafting or preparation of the
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contract, shall not apply and the Parties hereby waive the reliance on any such

rule of interpretation.

3.1.7 In the event of any conflict between this Agreement and the annexures attached or
referred to hereto, the provisions of this Agreement will prevail.

3.2 DEFINITIONS

Unless the context indicates otherwise, or the contrary is expressly stated the following
expressions shall bear the meanings assigned to them and cognate expressions shall

bear corresponding meanings:

3.2.1 "ECA" means the Electronic Communications Act, 2005 (Act No.36 of 2005) as

amended;

3.2.2 "Parties" means the Independent Communications Authority of South Africa and
Universal Service and Access Agency of South Africa and the word “Party" means

either of them as the context may indicate;

3.2.3 "This/the Agreement" means this Memorandum of Agreement and the annexures

attached or referred to herein;

3.2.8 "Projects" means the projects that will be identified and prioritised by the Parties

for implementation in the current financial year and subsequent years;
3.2.10 "Year" financial year commencing on 01 April and ending on 31 March 2014.

4. COMMENCEMENT, DURATION TERMINATION

41 This Agreement shall commence after it has been signed by all the persons
authorized to act on behalf of both parties, and will remain in force unless
terminated by either Party with advance written notice to the other. It shall

terminate sixty (60) days after receipt of such notice.

42  Notwithstanding its termination, the provisions of this MOU shall survive to the
extent necessary to permit an orderly settlement of accounts between Parties and
bring on-going activities to a proper close with the least disruption to the pending

work.

4.3  This agreement shall be reviewed at least once every two (2) years to assess its

relevance and identify more areas of collaboration, if any.
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5.PURPOSE OF THIS MEMORANDUM OF UNDERSTANDING

5.1

5.2

9.3

54

5.5

5.6

Is to provide for the establishment of a professional relationship and collaboration
between ICASA and USAASA for the joint implementation of sections 88 (1), (2),
(3) and 90 (1), (2), (3) and (4) of the ECA.

Develop a framework to monitor the provision of universal access and universal
service to electronic communications services, electronic communications

network services and broadcasting services.

In terms of section 88(4), to provide for a framework to which Parties shall jointly
submit a recommendation to the Minister with regard the types of needy persons
to whom assistance may be given, the persons who must apply for assistance
and the manner in which such applications must be made, as well as the manner

in which and persons to whom subsidies may be paid.

To facilitate the provision of community broadcasting services to all South
Africans in partnership with Media Diversity and Development Agency (MDDA)
through the Universal Service and Access Fund in order to further the prescripts
of section 88(b) of the ECA.

To provide the basis for a working relationship and thereby participation in good
faith between ICASA and USAASA in identifying areas of co-operation and
ensure that resources are shared where possible in promoting the goals of
ensuring that ICT services are accessible by concluding detailed formal

agreements where necessary.

Without limitation to the generality of the objective, the possible areas of

collaboration include:

a) Sharing and exchange of knowledge and information in a suitable manner

including sharing of publications of each Party.
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b)

d)

h)

)

K)

Keeping each other informed of events conducted by each Party, inviting
each other to such events and agreeing to promote each other’s events on

such terms as are agreed upon.

Joint work in capacity building and transfer of knowledge and skills by
organising symposia, workshops, conferences and other events in order to
showcase best practices in telecommunications and universal service and

access.

Joint research on topical issues that are of interest to each Party and

beneficial to the stakeholders of each Party.

Joint representation to the policy maker on matters of mutual interest and

agreement.
Assisting either Party to network with similar organisations in each Party’s
respective field of operations with the intention of expanding the reach of the

other Party.

Joint development of funding proposals for capacity building to the policy

maker.

Methodologies, procedures and relevant studies, monitoring on quality of

service and benchmarking.

Sharing of research studies conducted by Parties on matters relating to

Universal Access and Universal Service and for use thereof.
Public education and outreach programmes.
Sharing of office space and technological equipment and infrastructure in

different regions and provinces where the other party has regional or

provincial presence.
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6.PROPOSED FORMAL AGREEMENTS

6.1

6.2

It is the firm intention of the parties to enter into a formal written agreement(s) on
a project by project basis, which agreement(s) will incorporate the terms  of this
MOU as well as such other terms as the Parties may subsequently consider

desirable or necessary.

The parties agree and undertake they will provide a documented breakdown and
valuation to the other party of its intended financial or other contribution to the

proposed collaboration, on a project-to-project basis.

7. CONFIDENTIALITY

7.1

Pl

7.3

7.4

5

The Parties possess proprietary information, technical knowledge, experience and
data of a secret and confidential nature relating to their respective fields, all of

which are regarded by them as valuable.

The Parties shall keep proprietary and confidential information received in relation
to this Agreement secret towards third parties and only use it for the purpose
expressly agreed upon and only disclose same to their employees, agents and/or

representatives on a need-to-know basis.

The Parties shall treat as strictly confidential and secret any and all confidential

information given or made known to it as a result of this agreement.

The Parties, in providing confidential written material pursuant to this Agreement,
must mark every page of the material provided with a watermark or non-alterable
legend indicating that the material is confidential and is not to be disclosed or

circulated.

The Parties shall, where required cause all their employees, agents and/or
representatives who are directly or indirectly given access to proprietary or
confidential information to execute secrecy undertakings in a form acceptable to
the Parties in order to protect themselves against any unauthorised disclosure

and to one another to fully co-operate in the enforcement of such secrecy
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7.6

The above undertakings shall not apply to Confidential Information:

a)

b)

d)

which at the time of disclosure is published or otherwise generally available to
the public.
which after disclosure by the Disclosing Party is published or becomes

generally available to the public, otherwise than through any act or omission on

the part of the Recipient.

which the Recipient can show was in its possession at the time of disclosure

and which was not acquired directly or indirectly from the Disclosing Party.

rightfully acquired from others who did not obtain it under pledge of secrecy to

either of the parties.

which the Recipient is obliged to disclose in terms of an order of court,
subpoena or other legal process. In the event the Recipient receives a
subpoena or other validly issued administrative or legal process requesting the
disclosure of Confidential Information, the Recipient shall promptly notify the

Disclosing Party thereof.

7.7 Parties are entitled to withhold or refuse to furnish confidential information which, in

the view of the owner/possessor thereof, is not relevant for purposes of this

agreement.

7.8 Should either party disclose confidential information to a third party, the disclosing

party shall be wholly liable with regard to any civil claim arising as a result of the

disclosure.

8. PARTNERSHIP

8.1

Nothing contained in this MOU shall be construed as binding the Parties to any

form of exclusivity and both Parties shall be entitled to conduct business

independent of each other where market requirements so dictate, unless

otherwise agreed upon in writing in a formal agreement(s) as envisaged in clause

5 above which agreement(s) shall be subject to such statutory obligations as may

be applicable.
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8.2  No party shall present itself as the representative or agent of the other party for
any business, legal or any other reason, nor shall it have power of authority to

commit the other party, unless with the other party’s prior written consent.

8.3  Nothing in this MOU shall be interpreted as establishing a partnership or joint

venture between the Parties and both Parties shall act as independent entities.

9. CHANNEL OF COMMUNICATION AND NOTICE

9.1  For the purpose of facilitating the implementation of the working arrangements to
be established by the Parties in the framework of this MOU, the channel of

communication for the Parties will be:

FOR USAASA:

Mrs. Pumla Radebe

Chairperson

Universal Service and Access Agency of South Africa
Block 1 Thornhill Office Park

94 Bekker Street

Vorna Valley, Midrand,

Telephone: +27 (11) 564 1602

E-mail: gontsed@usaasa.org.za

FOR ICASA:

Dr. Stephen Mncube

Chairperson

Independent Communications Authority of South Africa
Pinmill farm, 164 Katherine Street, Sandton

Private Bag X 10002, Sandton, 2146

Telephone: +27 (11) 566 3007

Facsimile: 27 (11) 5663008

E-mail: chairperson@icasa.org.za

Page 10 of 13 (@/



9.2  Either Party may, by notice in writing to the other Party, designate additional

representative(s) for specific activities or projects.

9.3 Notices may be send by hand, post, facsimile or e-mail and any notice so sent
shall deem to have been received by the addressee upon delivery, if delivered by
hand after two (2) days, if sent by post after ten (10) working days or upon

confirmation of receipt if sent by facsimile or e-mail.

10. FINANCIAL ARRANGEMENTS

10.1  Each party shall be responsible for its own costs incurred in execution of its
duties in terms of this MOU, until such time as a written agreement has been
reached on the contribution of each party to a specific project(s) to be executed in

collaboration.

10.2 Save insofar as breach of clause thereof is concerned and without in any way
affecting the validity of this MOU, it is hereby recorded that neither party shall be
liable as against each other merely as a result of premature cancellation of this
MOU, unless otherwise agreed in a subsequent formal agreement(s), as

envisaged in clause 4 above.

11. IMPLEMENTATION

11.1 In the spirit of mutual benefit and co-operation to make this MOU binding, both
Parties will endeavour to formulate and implement a joint annual work
programme which will be periodically reviewed by the designated officials with
equal representation from ICASA and USAASA.

12. AMMENDMENTS

121 The terms and conditions of this MOU may only be amended by mutual

agreement, signed between the Parties.
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13. SETTLEMENT OF DISPUTES

13.1 Parties confirm that they shall exercise good faith to resolve any disputes
between them arising from or in connection with this MOU through mutual
negotiation or mediation.

14. GENERAL

14.1 This document contains the entire MOU between the Parties and neither party shall

14.2

14.3

14.4

14.5

14.6

14.7

be bound by any other undertaking, representation or warranty not recorded

herein or added hereto as provided herein.

No alteration, variation, addition or agreed cancellation of this MOU, including this
clause, shall be of any force or effect unless reduced to writing as an addendum

to this MOU and signed by the parties or their duly authorized signatories.

No failure or delay on the part of either party in exercising any right, power or
privilege hereunder shall operate as a waiver thereof, nor shall any single or
partial exercise of any right, power or privilege any other or further exercise
thereof, or the exercise of any other right power or privilege. The rights and
remedies herein expressly provided are cumulative and not exclusive of any

rights or remedies which the parties would otherwise have.

No indulgence, leniency or extension of time which either party (“the Grantor”)
may grant or show to the other shall in any way prejudice the Grantor or preclude

the Grantor from exercising any of its rights in the future.

Both Parties shall pay their own costs relating to the preparation and settlement of
this MOU.

This MOU shall be for the benefit of each of the Parties and may not be assigned

in whole or in part by either party without the prior consent of the other party.

If any clause or term of this MOU should be invalid, unenforceable or illegal, then
the remaining terms and provisions of this MOU shall be deemed to be severable
there from and shall continue in full force and effect unless such invalidity,

unenforceability or illegality goes to the root of this MOU.
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IN WITNESS WHEREOF, the Parties have caused this MOU to be executed by and
through their duly authorised representatives.

AS A WITNESS: . (‘—D
Zaul... _ [t m

NAME SIGNATURE

FOR AND ON BEHALF OF USAASA

MRS. PUMLA RADEBE

CHAIRPERSON

A
Signed at = O e day of SGP‘%W 2013,

AS A WITNESS:
Kaaring B \§/ @@g
NAME SIGNATURE

FOR AND ON BEHALF OF ICASA

DR STEPHEN MNCUBE
CHAIRPERSON
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