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1. INTRODUCTION AND BACKGROUND 

 

1.1 The Authority published a Discussion Document on the Review of Must 

Carry Regulations, 2008 on 13 December 2019 (“the Discussion 

Document”)1. The purpose of the Discussion Document was to generate 

comment from stakeholders on the review of the ICASA Must Carry 

Regulations, 2008 (“the Regulations”). The Authority is reviewing the 

Regulations in line with section 60(3) of the Electronic Communications 

Act of 2005 (“ECA”). Furthermore, section 4(3)(j) of the Independent 

Communications Authority of South Africa Act 13 of 2000 (“the ICASA 

Act”) provides that the Authority may make regulations on any matter 

consistent with the objects of this Act and the underlying statutes or that 

are incidental or necessary for the performance of the functions of the 

Authority.  

 

1.2 The closing date for the written representations on the Discussion 

Document was 06 March 2020 and it was extended to 31 March 2020 

due to requests from stakeholders. The Authority received two (2) 

written submissions from MultiChoice and the SABC.  

 

1.3 This Findings Document is informed by, among other things: 

 

1.3.1 internal Desktop Research; 

1.3.2 the Final Report on the Review of Broadcasting Regulatory Framework 

Towards a Digitally Converged Environment in South Africa2; 

1.3.3 the Regulatory Impact Assessment3 (“RIA”) regarding the regulation of 

Must Carry; and 

1.3.4  the issues that were probed in the Discussion Document.  

 

1.4 The issues probed in the Discussion Document include digital 

broadcasting, costs for Must Carry and commercial negotiations for Must 

Carry. The Authority is committed to reviewing the Regulations and to 

 
1 Published in General Notice No 650, Government Gazette No.42902, 31 March 2020. 
2 Published in General Notice 643, Government Gazette 36598 of 25 June 2013. pages 31 - 35 
3 Regulatory Impact Assessment Report on the Must Carry Regulations, 2019, published on 
www.icasa.org.za  

http://www.icasa.org.za/
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continue following “international discourse regarding payment flows and 

carriage of public service broadcasting channels on pay television 

platforms”.4 

 

1.5 This Findings and Positions Document summarises the views expressed 

by stakeholders with respect to the Regulations. The summary is not 

exhaustive but reflects on salient issues raised by interested parties. 

The Findings and Positions Document is not published for 

comments, but rather to inform stakeholders of the Authority’s 

findings from the input received after the publication of the 

Discussion Document. The Authority’s findings and positions are 

set out below in bold. 

 

2. POLICY RATIONALE AND REGULATORY IMPLEMENTATION 

 

2.1 The Authority consulted on the Regulations and the policy rationale for 

the Regulations. The purpose of this section is to outline the different 

views expressed by the stakeholders and the Authority’s position 

thereto. 

 

2.2 The SABC submits that as the Must Carry Regulations are reviewed, the 

Authority should strive to protect the viability of public broadcasting 

services in accordance with section 2(t) of the ECA.5 The SABC further 

states that the Regulations should not bar it from exploiting its content 

for revenue generation purposes, reasoning that the ECA enjoins the 

Authority to safeguard and protect the viability of public broadcasting 

services.6  

 

2.3 Further the SABC submits that the Authority’s interpretation of universal 

service and access, as found in the Authority’s benchmarking study in 

 
4 Review of Broadcasting Regulatory Framework Towards a Digitally Converged Environment in 
South Africa published in General Notice 643, Government Gazette 36598 of 25 June 2013, page 
35. 
5 The SABC submission on the ICASA Must Carry Regulations Discussion Document Notice 31 March 

2020, (“The SABC submission to the Discussion Document “) page 4.  
6 Ibid. 
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the Must Carry Discussion Document7, is flawed.8 The SABC argues that 

Must Carry was introduced for consumers who could afford to have both 

Subscription Broadcasting Services (“SBS”)/cable broadcasting services 

and public broadcasting services (“PBS”), in Europe. It adds that it had 

nothing to do with reach/coverage constraints as is the case in South 

Africa.9 

 

2.4 The SABC posits that Must Carry in South Africa is premised on the need 

to resolve coverage constraints, but the consumer must still pay for the 

SABC coverage in the guise of subscription fees. As such, the SABC 

advises that the Authority’s study should consider the cost incurred by 

the public to acquire SABC Must Carry channels through the SBS 

platform.10 

 

2.5 MultiChoice submits that Must Carry is commonly used as a tool by policy 

makers and regulators to promote universal access to public service 

broadcasting programming and to ensure media diversity and plurality 

for end-users.11 MultiChoice further states that, historically, Must Carry 

rules have often applied in cases where end-users of private or “closed” 

networks may not otherwise have had access to public broadcasting 

services (which are in the main, carried on the free-to-air terrestrial 

frequency forum). However, the “closed” nature of these platforms 

including cable and satellite platforms was a policy concern for 

Governments as it impacted on the access to public broadcasting 

services.12 

 

2.6 MultiChoice states that the South African approach to Must Carry policy 

and regulation has always been based on promoting universal access to 

public service broadcasting. MultiChoice adds that the SBSs are conduits 

 
7  Published in General Notice No 650, Government Gazette No.42902 
8 The SABC submission to the Discussion Document, page 4. 
9 Ibid. 
10 Ibid. 
11 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 

2008, p 1. 
12 Ibid, pages 9-10. 
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that carry the public broadcaster channels with the aim of ensuring 

universal access to the PBS programmes.13  

 

2.7 MultiChoice points to the 2007 ICASA Discussion Document on Must 

Carry Obligations, which highlighted that prior to 2005, there was no 

explicit government policy on Must Carry hence MultiChoice entered into 

agreements with the SABC as well as the free-to-air commercial 

broadcaster e-tv to carry their channels on DStv free of charge.14  

 

2.8 MultiChoice submits that in 2005, Must Carry was addressed for the first 

time in the Position Paper on Subscription Broadcasting Services 

whereby the Authority stated that it would: 

 

“prescribe in licence conditions, the extent to which satellite/cable 

subscription television broadcasting services may carry the public 

service television channels of the SABC. The SABC shall be required to 

offer its public service channels subject to agreed terms. Digital 

terrestrial subscription television services shall be required to reserve a 

channel for public access television.”15 

 

2.9 MultiChoice submits that in 2005, the ECA was enacted, and section 

60(3) of the ECA empowers the Authority to make regulations on Must 

Carry. Subsequently, in 2007 the Authority published the Discussion 

Document on Must Carry Obligations, which was about ensuring 

universal access to public services broadcasting. In 2008, the Authority 

published the Regulations and the Regulations clearly stated that a SBS 

licensee is a carrier of the Must Carry channels and must transmit the 

channels as they are, without alteration. Also, MultiChoice notes that the 

Authority’s Position Paper in 2007 states that the Must Carry Obligations 

should not be used to financially support any of the broadcasters.16 Thus 

 
13 Ibid, page 10 
14 Ibid, page 10 
15 Ibid, page 11. 
16 Ibid, page 13. 
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MultiChoice is of the view that Must Carry regime should not be used to 

supplement the SABC’s funding.17 

 

2.10 MultiChoice submits that the 2008 Broadcasting Digital Migration Policy 

emphasised that Must Carry arrangements should continue in the new 

digital environment to fulfil the important aspect of providing public 

broadcasting services to all citizens.18  

 

2.11 MultiChoice further submits that the approach for the development of 

Must Carry policy and regulation in South Africa has always been 

concerned with balancing and weighing up the interests of public and 

subscription broadcasters against the public benefit which accrues, 

namely universal access to the public good, that is, free-to-air on public 

television broadcasting.19 In weighing the public interest, the following 

should be considered: 

 

• assessing the impact on all persons who may be directly or indirectly 

affected by the Must Carry rules; 

• weighing the different interests of those who might be affected; and 

• balancing the conflicting interests. 

MultiChoice maintains that this approach should continue to inform Must 

Carry in South Africa.20 

 

2.12 The Genesis Report submitted by MultiChoice (“Genesis Report”), 

indicates that the PBS has an obligation of providing South African 

citizens with access to public interest programming and promoting a 

common identity. Further, it submits that it is the government’s 

mandate to ensure that there is universal access to the PBS 

 
17 Ibid, page 12 - 13 
18 Ibid, page 13 
19 Ibid, page 13 
20 Ibid, page 14 
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channels/programmes, because of the public interest role the PBS 

plays.21  

 

2.13 The Genesis Report reflects that the benefits of the Regulations need to 

be assessed against their objectives. Therefore, the Report suggests 

that the question for RIA would be whether the existing Must Carry 

Regulations have provided universal coverage and improved access to 

the PBS channels amongst the population. Furthermore, to evaluate 

whether the costs outweigh such benefits, there is a need to assess what 

percentage of the population is reliant on Must Carry to receive the PBS 

channels based on the coverage or convenience through an SBS 

platform.22 

 

2.14 The SABC believes that credible statistical data on the existing 

inequalities and high unemployment rate in South Africa should 

influence and shape ICASA regulations.23  

 

2.15 The public broadcaster submits that it has always been the responsibility 

of government to promote universal service and access of public 

broadcasting services.24 The original intent was for Sentech, government 

and the SABC to roll-out public broadcasting services to all.25 According 

to the SABC, the Broadcasting Policy of 1998 provides that “in the area 

of signal distribution, the network and infrastructure must be extended 

to cover the entire country”.26 The SABC holds the view that if its 

broadcasting services were accessible across the country, the Must Carry 

regime would not have been necessary.27 

 

2.16 In terms of the Must Carry Regulations on universal service and access 

of public broadcasting, the SABC states that the fact that universal 

 
21Genesis 2018, An economic perspective on the ICASA RIA of the Must Carry Regulations, page 4 in MultiChoice 
submission: Discussion Document on the review of the ICASA Must Carry Regulations, 2008, 31 March 2020, 
Annexure C 
22 Ibid, page 8  
23 The SABC submission to the Discussion Document, page 10. 
24 Ibid. 
25 Ibid. 
26 Ibid. 
27 Ibid. 
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service and access of public broadcasting services was not realised, does 

not mean that the Authority should permit SBS to exploit the SABC and 

take over the responsibility of the accessibility of public broadcasting 

services.28 

 

2.17 It is the SABC’s submission that there should be a contribution by SBS 

towards sustenance of public broadcasting services and to the public in 

general. SABC argues that currently, public interest content is carried 

by SBS at the SABC’s cost, and that ideally the SBS should be paying a 

tariff to carry PBS. Thus, the SBS contribution to development of public 

broadcasting is necessary.29 

 

2.18 The SABC provides historical context that SABC channels were not 

encrypted with the understanding that it is a free-to-air service and 

subscribers could access the channels despite failing to pay the 

subscription.30 The public broadcaster argues that once SBS realised the 

value proposition of the SABC channels, they began to encrypt SABC 

channels to compel audiences to pay subscription fees.31 

 

2.19 In terms of meeting the objects of the Must Carry Regulations, the SABC 

submits that it has significantly contributed to the success of SBS as 

could be seen through the demand of SABC channels on SBS platform 

over the years. The SABC further proposes that SBS contribute towards 

the sustenance of public broadcasting services as it has already stressed 

that its good performance directly or indirectly benefits SBS.32 

 

2.20 The Genesis Report states that the Must Carry obligations can be 

achieved by extending the reach to geographical areas that do not 

receive the PBS signal. The obligations can also be achieved by 

extending PBS programming to subscribers of the SBS who do not have 

 
28 Ibid. 
29 The SABC submission to the Discussion Document, page 11. 
30 Ibid, page 11. 
31 Ibid, page 10. 
32 Ibid, page 11. 
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antennas equipment or who the switching between platforms may 

reduce their actual viewership of the PBS.33 

 

2.21 The Genesis Report states that there are limits to the reach of the 

terrestrial transmission of the PBS signal, meaning that households in 

those areas are denied access to the PBS completely. However, these 

households then subscribe to SBS to get access to video entertainment. 

As a result, the SBS may play a vital role in achieving universal access 

by providing access to PBS channels where otherwise would have been 

none.34 

 

2.22 The Genesis Report states that it is evident that the increased popularity 

of SBS platform means that many households use these as their primary 

means of getting their video entertainment content, whereby these 

households invested in the equipment to receive the SBS service. 

Genesis emphasises that the Must Carry rules ensure that these 

households get access to PBS channels because in the absence of such 

rules these households may be unwilling or unable to invest in the 

necessary equipment to receive PBS channels.35 

 

2.23 The Genesis Report highlights that it is generally recognised that even if 

a household that subscribes to SBS platform has necessary equipment 

to receive the terrestrial PBS signal, the inconvenience of switching to 

that equipment from their SBS platform may result in a reduction in PBS 

viewing. The Genesis Report further notes that the SBS subscribers 

using the Electronic Programme Guide (“EPG”) may less likely watch the 

PBS programmes if they do not appear on the EPG and that would deny 

them access to the PBS programmes, undermining the universal service 

and public interest objectives.36 

 

 
33 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 2008, 31 
March 2020, page 5 
34 Genesis 2018, An economic perspective on the ICASA RIA of the Must Carry Regulations, page 5 
in MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, 31 March 2020, Annexure C 
35 Ibid, page 5 
36 Ibid, page 6 
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2.24 MultiChoice refers the Authority to the 2007 ICASA Must Carry 

Discussion Document with regards to the purpose of Must Carry. 

According to the Discussion Document the purpose of Must Carry is to 

ensure universal access to important programming that is of public 

interest without extra spending to purchase an antenna or receiver37. 

 

2.25 The SABC is of the view that the South African Must Carry Regulations 

were introduced to advance the accessibility of public broadcast 

services. Terrestrial broadcasting could not assist to reach and cover all 

citizens. Therefore, the SABC proposes that the Authority should not 

make a direct comparison with the European model, since the rationale 

behind the prescription of Must Carry obligations are not the same. 

Furthermore, the SABC has raised a concern, that the current Must Carry 

Regulations have become a barrier for the SABC as it prevents all 

possibilities of exploiting and monetising its content.38 

 

2.26 The Genesis Report states that section 60 (3) of the ECA requires ICASA 

to prescribe regulations regarding the extent of which SBS must carry, 

subject to commercially negotiable terms.  Furthermore, Genesis Report 

indicates that the essence of the Regulations is as follows:39 

• According to regulation 3 of the Regulations all channels and 

programmes that form part of the PBS are subject to must carry;   

•  All SBS licensees must carry the PBS channels on their platform. 

However, SBS with under 29 channels are exempt, and for SBS of 

more than 29 channels the obligation is of 1 PBS channel for every 20 

channels thereafter (regulation 4 of the Regulations); 

•  In turn, the PBS licensee must offer its PBS channels at no cost to 

the SBS operators upon request (regulation 6 of the Regulations); and 

• The PBS will cover the costs of getting the unencrypted signal to the 

SBS whereas the SBS will cover the costs of transmitting the PBS 

channels to the subscribers (regulation 7 of the regulations). 

 
37 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, page 61 
38 The SABC submission to the Discussion Document, page 16 
39 Genesis 2018, An economic perspective on the ICASA RIA of the Must Carry Regulations, page 5 

in MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, 31 March 2020, Annexure C 
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2.27 SABC and MultiChoice are of the view that the purpose of the Must Carry 

rules in South Africa is to advance universal access of the television 

programming of the public broadcaster. 

 

Findings: 

 

2.28 The Authority finds that there is no consensus between the 

stakeholders who made submission on the rationale of must-

carry. On one hand must-carry is ascribed to the need to resolve 

coverage constraints, while on the other hand it is argued that 

Must Carry rules are used by regulators to promote universal 

access to public service broadcasting programming and to 

ensure media diversity and plurality of views.  

 

2.29 The finding of the Authority is that based on international 

benchmarking and stakeholder’s submission the purpose of the 

Must Carry rule in South Africa is to advance universal access of 

the television programming of the public broadcaster. 

 

2.30 The Must Carry Regulations have ensured that audiences without 

the PBS’s coverage can access PBS channels/programmes. 

 

Positions: 

  

2.31 The Authority is of the view that the Must Carry Regulations have 

been effective in ensuring universal access to PBS television 

programmes. The Regulations have enabled the public, who 

ordinarily would not have access to PBS television programmes 

due to coverage deficiencies, to access PBS television 

programmes40. 

 

 
40 Regulatory Impact Assessment Report on the Must Carry Regulations, 2019, page 20, published on 

www.icasa.org.za,  

http://www.icasa.org.za/
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2.32 The Authority’s position is that the rationale for must carry is to 

ensure universal access to public broadcasting platforms. This 

rationale is expressed in the fact that even the members of the 

public who do not struggle with reach also benefit from the 

must-carry rules irrespective of the broadcasting platform that 

they use. 

 

2.33 The Authority still holds a view posited in the 2007 ICASA Must 

Carry Discussion Document that universal access to 

programming of public broadcaster is central to Must Carry 

Regulations. Audiences must be able to access the programmes 

of the PBS in all geographical areas within the Republic of South 

Africa. 

 

2.34 The Authority’s position is that the Regulations are to be driven 

by a central public interest principle of universal access as per 

the White Paper on Broadcasting Policy of 199841, to ensure that 

PBS programming is available to all citizens.  

 

2.35 The Regulations are to ensure that audiences that reside outside 

the public broadcaster’s coverage area can access PBS channels. 

Audiences that use SBS services as their preferred means of 

access can also access PBS channels without having to spend 

extra money to purchase an antenna or receiver in addition to 

the SBS satellite receivers.  

 

2.36 In areas outside the SABC analogue network, the SBS licensees 

benefit from access to PBS services. The SBS benefit by getting 

subscribers who have no access to freely available PBS analogue 

network. In turn, the SABC benefits from an increased audience 

base, which ordinarily it would not have access to because of 

lack of access to the PBS analogue network.  

 

 
41 Department of Communications, White Paper on Broadcasting Policy, 4 June 1998. 
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2.37 The Authority’s position is that Must Carry must be driven by a 

central public interest principle of universal access to ensure 

that PBS programming is available to all citizens, targeting those 

citizens that use SBS as their means of access to television. 

 

2.38 Payment regarding the transmission of must carry channels 

must be negotiated by both PBS and the SBS in terms of section 

60(3) of the ECA. The PBS has an obligation to serve the public 

by producing content that is in the public interest.  

 

3. ADVANTAGES AND DISADVANTAGES OF MUST CARRY 

 

3.1 MultiChoice submits that Must Carry Regulations have advantages for the 

public, the SABC and TV subscribers, and indirect benefits for subscription 

broadcasting services. According to MultiChoice, audiences are able to receive 

public broadcasting services through their platform of choice without 

incurring extra costs.42 Further, MultiChoice submits that the advantage of 

Must Carry for the SABC is that it is able to achieve its universal access and 

at the same time reap significant commercial benefits.43 

 

3.2 MultiChoice points out that the disadvantage to subscription broadcasters is 

that they are forced to carry channels which they might otherwise not have 

chosen to carry, which use satellite transponder capacity. They allude that 

they also bear the costs of carrying those channels on their distribution 

platforms.44 

 

3.3 The SABC submits that the advantage of the Regulations is that those who 

could afford SBS subscription fees were able to access public broadcasting 

services.45  

 

3.4 The SABC outlines the following disadvantages on Must Carry:  

 
42 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, page 61. 
43 Ibid, page 62. 
44 Ibid, page 62 
45 The SABC submission to the Discussion Document, page 16 
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a. Must Carry does not benefit those who could not afford subscription fees 

at all and who do not have the SABC terrestrial channels, as they have no 

access to public broadcasting services. The SABC raises concerns that 

those who default on subscription fees are blocked from accessing PBS 

services, even though SABC channels are free-to-air channels;   

b. the Must Carry obligations distort competition and interfere with the 

principle of the free market system, given the amount of investment in 

acquiring content through a competitive process and public funds. 

c. PBS do not derive advertising revenue from audiences sitting on the SBS 

platform; 

d. the SABC channels are the most watched channels on the SBS platform, 

therefore, is of the view that its channels have boosted the uptake of 

subscriptions of the SBS operators. SABC raises the concern that the 

Authority overlooks the commercial value of its channel proposition; 

e. the SABC often acquires expensive sub-licensed rights from a subscription 

broadcaster to broadcast national sporting events, considering that it has 

duly paid for the right. As a result, it raises the concern that SBS benefits 

from the retransmission of these events through the Must Carry channels, 

by being able to broadcast the events on delayed live basis without 

incurring acquisition or sub-licensing costs; 

f. the SABC does not have the privilege of having exclusive content, like its 

competitors, considering that it bids for premium content with SBS, but 

whether SBS has bid for that content or not, it will be transmitted on the 

SBS platform, resulting in unfair competition. Therefore, the SABC calls for 

regulatory invention to correct this anomaly; 

g. the SABC has been negatively affected during negotiations with content 

distributors due to the Must Carry obligations, especially with international 

and African distributors, whereby they tier their fees and windows of the 

broadcast. SABC is of the view that distributors perceive its presence on 

Pay TV as another window, which requires further fees for such rights. The 

SABC is concerned that in the absence of revenue streams, it cannot 

increase any license fee thus losing out on the content, which ultimately 

affects the citizens of the country; 
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h. the SABC submits that, considering that it is not paid for its services and 

assets, it therefore cannot update its funding models to ensure its financial 

sustainability in a highly competitive environment.46 

 

Findings: 

 

3.5 The Authority finds that there are different views on the advantages 

of the Must Carry Regulations. As indicated above, both stakeholders 

agree that the benefit of having the Regulations is that it enables 

those who could not access public broadcasting services to have 

access through the SBS platform. 

 

3.6 Public interest benefit: Through Must Carry, the public can access the 

PBS’ channels where the public broadcasting signal does not reach. 

However, the Authority finds that, without paying a subscription fee, 

the public does not have access to the SBS channels and 

consequently no access to the Must Carry channels. 

  

3.7 Public Broadcaster benefit: The PBS will reach a wider audience, on a 

subscription broadcasting platform than they would if there was no 

Must Carry obligations. 

 

3.8 Subscription broadcaster benefit: The SBS will obtain additional 

subscribers who have no access to freely available PBS analogue 

network.  

 

Position: 

 

3.9 Must Carry programmes should be available to audiences at all times.  

 

 

 

 

 
46 Ibid, pages 16 - 18 
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4. MONITORING COMPLIANCE 

 

4.1 SABC submits that the current monitoring provisions are sufficient. However, 

it proposes that the Authority should conduct technical monitoring to ensure 

that the SABC’s signal and the picture quality is satisfactory.47    

 

4.2 MultiChoice submits that regulation 9 of the Regulations is sufficient with 

regards to compliance.48 Regulations 9 requires broadcasters to submit 

compliance reports on an annual basis and MultiChoice recommends that this 

status quo should remain.  

 

Finding: 

 

4.3 The Authority notes the submissions from SABC and MultiChoice to 

the effect that the provisions of regulation 9 are sufficient with 

regards to compliance. However, the Authority finds that licensees 

have different financial year end and the Regulations do not consider 

this situation. 

 

Position: 

 

4.4 The Authority views the monitoring provisions as an essential tool in 

aiding it to ensure compliance by licensed broadcasters in fulfilling 

the Must Carry mandate. To streamline regulatory compliance 

processes, it is the Authority’s position that the licensees must submit 

compliance reports no later than six (6) months after the end of their 

financial year and not in June as per the current Regulations.  

 

5. COMPLIANCE BURDENS ASSOCIATED WITH MUST CARRY  

 

5.1 MultiChoice submits that the compliance burden of Must Carry is for the SABC 

to deliver the Must Carry channel signals to pay TV broadcasters and for pay 

 
47 Ibid, page 18 
48 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, page 63. 
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TV broadcasters to deliver the Must Carry channels to their subscribers. 

MultiChoice does not view this to be unreasonable, disproportionate or unduly 

onerous in the light of the substantial public benefits which arise.49 

 

5.2 The SABC submits that the major burden is the disregard of the value of the 

SABC channels and content and the distortion of competition in the sector.50 

 

Finding: 

 

5.3 The Authority finds that the licensees perceive burdens in fulfilling 

the Must Carry regulations and these include, the delivery of Must 

Carry channels to SBS by the PBS, ensuring that those channels reach 

subscribers on the SBS platform, and disregard of the value of the 

SABC channels and content. 

 

Position: 

 

5.4 The Authority’s position is that issues concerning the obligation of 

delivering Must Carry channels to SBS by the PBS, and the subsequent 

measures of ensuring that those channels reach subscribers on the 

SBS are best addressed by the parties in commercial agreements.  

 

6. NEGOTIATION OF CONTRACTS 

 

6.1 The SABC is of the view that there is a need for a conducive regulatory 

environment that will enable the SABC to be financially viable to deliver on its 

public service mandate. Therefore, it proposes that the Must Carry parties 

must be permitted to negotiate commercial terms without the Authority’s 

interference.51 

 

6.2 MultiChoice argues that there is no legal or commercial basis for which the 

Authority may actively participate in the negotiation of Must Carry contracts 

 
49 Ibid, page 64. 
50 The SABC submission to the Discussion Document, page 19 
51 Ibid, page 19 
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concluded between licensees. MultiChoice states that the Authority’s role is 

limited to the determination of the extent to which subscription broadcasters 

must carry the SABC's programmes. The parties involved in a contract, and 

not the Authority, must negotiate and agree on the practical matters to give 

effect to the Must Carry obligations.52 

 

6.3 The SABC is of the view that section 2(y) of the ECA provides that the Authority 

should refrain from undue interference in the commercial activities of 

licensees. As a result, the contract negotiation process should be left to the 

parties or licensees.53  

 

Finding: 

 

6.4 The Authority finds that the stakeholders are of the view that the 

Authority should not be involved in the commercial negotiations of 

Must Carry.  

 

Position: 

 

6.5 The Authority’s involvement in commercial negotiations may be 

perceived as undue interference in the commercial dealings of 

licensees.54 The Authority will not scrutinize the commercial nature of 

agreements as stated above other than to receive same from 

licensees to ensure that there is compliance with the Regulations. 

 

7. FRAMEWORK FOR COMMERCIAL AGREEMENTS 

 

7.1 MultiChoice believes that the Authority should not provide a framework for 

commercial agreements.55 

 

 
52 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, page 63 
53 The SABC submission to the Discussion Document, page 15 
54 Must Carry Position Paper, 2008 Government Gazette 31081, page 30 
55 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, page 63 
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7.2 The SABC is of the view that section 60(3) of the ECA should apply and parties 

should negotiate commercial conditions of Must Carry agreements.56 

 

Finding: 

 

7.3 After considering the submissions made by licensees, the Authority 

finds that Licensees will have to negotiate a contract in terms of 

section 60(3) of the ECA. Any disputes regarding compliance with 

section 60(3) of the ECA and the Regulations that may arise will be 

addressed in line with the ICASA Act. The Authority does not unduly 

interfere in the commercial negotiations of its licensees in line with 

section 2(y) of the ECA. 

 

Position:  

 

7.4 After considering the submissions, the Authority’s position is that the 

Regulations should be aligned with the ECA in that the subscription 

broadcast service licensees must carry television programmes 

provided by public broadcasting service licensees subject to 

commercially negotiable terms. This is in line with the provisions of 

section 60(3) of the ECA. 

 

8. DISPUTES REGARDING CONTRACTS 

 

8.1 MultiChoice indicates that section 60(3) of the ECA does not empower the 

Authority to resolve Must Carry disputes. However, it believes that the 

Authority is empowered to enforce compliance with section 60(3) of the ECA 

through section 17C(1)(a) and (b) of the ICASA Act, No.13 of 2000 (ICASA 

Act).57 

 

8.2 The SABC proposes that the pre-agreements dispute resolution mechanisms 

can be employed, therefore, they suggest that this should be prescribed in 

 
56 The SABC submission to the Discussion Document, page 20 
57 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, page 64 
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the Regulations to avoid unnecessary deadlocks and delays. Parties may 

jointly appoint an arbitrator and agree on the terms of reference. At the point 

at which parties reach a deadlock, it could be the responsibility of parties to 

notify the Authority of the deadlock and the developments of the arbitration 

process.58 

 

8.3 MultiChoice submits that as it is, the Regulations require that broadcasters 

involved in an agreement should be the ones dictating financial agreements 

on their individual interests and thus there is no need for ICASA to intervene 

on financial contractual disputes that are to arise between the warring 

factions59.  

 

8.4 MultiChoice stresses that sections 37 and 43 of the ECA empowers ICASA’s 

Complaints and Compliance Committee to intervene in situations where the 

parties fail to reach an agreement60. MultiChoice states that the purpose of 

section 60(3) of the ECA is to prescribe regulations related to the extent to 

which the subscription broadcasters must carry the public broadcaster’s 

channels but not for the Authority to intervene in financial agreements 

between the warring factions61.  

 

Finding: 

 

8.5 The Authority finds that disputes arising from non-compliance with 

the Regulations will be dealt with in line with the Authority’s 

complaints and compliance enforcement procedure outlined in the 

ICASA Act, as well as to resolve conflicts which may arise in relation 

to the Regulations.  

 

 

 

 

 
58 The SABC submission to the Discussion Document, page 18 
59 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, page 58 
60 Ibid, page 59 
61 Ibid, page 59 
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Position: 

 

8.6 The Authority’s position is that as the parties negotiating the 

commercial terms, it is up to such parties to adopt a suitable dispute 

resolution mechanism as part of their commercial agreement.62 

 

9. DIGITAL BROADCASTING  

 

9.1 MultiChoice indicates that question whether Must Carry obligations should 

apply in a digital environment is a policy question and should be considered 

in the context of the review of broadcasting policy, as the Must Carry 

obligation arises out of section 60 (3) of the ECA. MultiChoice further refers 

the Authority to its RIA Report on the Must Carry Regulations that states that 

Must Carry" will continue to be necessary and relevant in a digital environment 

until all audiences are guaranteed universal access to the PBS channels".63 

 

9.2 Regarding pay TV on the DTT platform, MultiChoice argues that the Must Carry 

obligations should not apply to pay TV as the SABC’s DTT free to air channels 

are automatically receivable by any person with a DTT Set-Top-Box (“STB”) 

in the coverage area. They further reason that DTT pay TV licensees' limited 

radio frequency spectrum should be used for other channels, rather than to 

duplicate the SABC channels.64 

 

9.3 MultiChoice submits that it is unable to follow the logic presented by the DTT 

related questions and whether ICASA intends to pose the same questions to 

the digital environment in general or whether such are specific to the DTT 

television platforms. MultiChoice adds that as it stands, all affected parties 

must honour section 60 (3) of the ECA. It adds that, any changes to be 

conducted should follow a review of the broadcasting policy65. It is for this 

reason that it agrees with ICASA’s RIA Report that the Must Carry Regulations 

 
62 Must Carry Position Paper, 2008 Government Gazette 31081, page 31 
63 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, page 64 
64 Ibid, page 65 
65 Ibid, page 55 
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will proceed even in the digital environment until the audiences are able to 

access all content even on the public broadcasting platforms66.  

 

9.4 MultiChoice insists that, as per the Must Carry obligations, M-Net has less than 

29 channels and thus it is not obliged to carry other excess content. Also, the 

spectrum allocated to M-Net does not allow it to carry excess content67. It 

therefore is not necessary for M-Net to re-broadcast and subsequently 

duplicate SABC products that are already aired on MultiChoice according to 

the Must Carry obligations68. 

 

9.5 MultiChoice states that the Authority’s decision to extend the Must Carry 

obligations to the entire television programmes comprising a channel of the 

SABC services is pragmatic and thus should be maintained. 69 

 

9.6 MultiChoice submits that SBS Licensees should not be permitted to cherry pick 

which channels to carry as this would be against the spirit of the DoC Policy 

directive that the audience should benefit from universal service access 

obligations70.  

 

Finding: 

 

9.7 The Authority finds that the Regulations continue to be necessary and 

relevant in a digital environment.  

 

Positions: 

  

9.8 The Authority’s position is that Must Carry in a digital environment 

should still be a part of universal access to television programmes 

provided by the PBS licensee and not be limited to transmission 

scarcity. Regulating in the public interest, the Authority has a 

responsibility to promote access to public services and economic 

 
66 Ibid, page 55 
67 Ibid, page 55 
68 Ibid, page 56 
69 Ibid, page 57 
70 Ibid, page 57 
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convenience for the audiences who receive public service 

programming primarily through SBS. 

 

9.9 With regard to the assertion whether Must Carry must apply in a 

digital environment is actually a policy issue, the Authority would 

like to refer to the Digital Migration Policy that “the ’must carry’ 

arrangements, which require broadcasting services to carry public 

broadcasting services, to continue in the new digital environment, 

fulfilling the important aspect of providing public broadcasting 

services to all citizens”71. 

 

9.10 Pay television on DTT which falls under the Regulations, that has 

twenty-nine (29) channels will be required to carry PBS licensees’ 

programmes. 

 

10 EXEMPTIONS 

 

10.1 MultiChoice submits that the current provision on exemptions to SBS 

Licensees with less than 29 channels should be maintained.72 

 

10.2 The SABC submits that if the Authority aligns the Regulations to section 60(3) 

of ECA, the issue of a threshold will be a non-issue and all carriers of SABC 

content will be paying for its channel.73 

 

Finding: 

 

10.3 The Authority’s finding is that there is no agreement between SABC 

and MultiChoice in terms of exemptions to complying to Must Carry 

Regulations. Whilst MultiChoice believes that the exemptions in the 

current Regulations are sufficient, SABC suggests that aligning the 

 
71 Department of Communications, Broadcasting Digital Migration Policy, published in government 
gazette 31408 of 08 September 2008, paragraph 2.3.5 
72 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 

2008, page 65. 
73 The SABC submission to the Discussion Document, page 19. 
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Regulations to section 60(3) of the ECA will resolve the issue of 

exemptions. 

 

Position: 

 

10.4 The Authority maintains its position on the Must Carry exemption 

that SBS Licensees would have to start complying with the Must Carry 

obligation once such SBS licensee has a service offering of a 

minimum of twenty-nine (29) channels. The Authority is of the view 

that this exemption will ensure that new entrants and small SBS 

licensees enter the market without much barrier to entry.74 

 

11 COSTS ASSOCIATED WITH MUST CARRY 

 

11.1 MultiChoice notes that, as per ICASA’s research, Estonia is the only country 

which applies must carry / must pay regulations in favour of the public 

broadcasters at the expense of the subscription broadcasters. In most 

countries the public broadcaster is the one paying the subscription 

broadcaster.75  

 

11.2 MultiChoice supports the point raised by the Genesis Report that the 

complexities involved in the must carry / must pay regulations is that, it is 

often difficult to determine appropriate fee the subscription broadcasters and 

subsequently their subscribers must pay to the public broadcasters76.  

 

11.3 MultiChoice contends that, if commercial activities of the pay television are 

not to be restricted, public broadcasting products can be carried but this 

without the latter expecting any payment from the former.77  

 

11.4 MultiChoice states that it is the Regulations that forced both public and 

private broadcasters to avail the former’s products to the latter. The 

 
74 ICASA Must Carry Regulations, 2008. 
75 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, page 80. 
76 Ibid, page 48. 
77 Ibid, page 48. 
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Regulations further stipulate that both the public and pay broadcasters are 

obliged to share the costs of the Must Carry process. The main reason was 

to ensure that the audiences are given access to the content.78  

 

11.5 MultiChoice motivates that the Genesis Report alluded to the fact that the 

must carry / must pay obligations wrest the pay television of its rights to 

withdraw from any commercial agreement that could harm its own business 

affairs79. The pay television models air products that are financially viable 

and get dismissed if they do not perform. However, the must carry and must 

pay obligations would force the pay television broadcasters to air programs 

that are outdated, fail to appeal to the audience and make them to suffer 

and incur financial losses.80  

 

11.6 MultiChoice further adds that, the Genesis Report motivates that if the 

SABC’s claim for must carry/ must pay obligation was sound, it would rely 

on private commercial agreement with the pay television but not the must 

carry/ must pay regulations81.  

 

11.7 MultiChoice is of the view that there is no validity to include opportunity costs 

or other costs which do not arise from the implementation of the Must Carry 

Regulations such as the SABC's programming costs or other operational and 

capex costs. According to MultiChoice, the public benefit which arises from 

Must Carry justifies the costs to broadcasters.82 

 

11.8 MultiChoice highlights that the current Must Carry framework, in terms of 

which the public and subscription broadcasting licensees each bear their own 

transmission costs, is fair and accords with international practice.83 

 

11.9 MultiChoice submits that the over-arching principle when identifying costs 

relevant to Must Carry is that only those costs that arise from the actual 

 
78 Ibid, page 49. 
79 Ibid, page 49. 
80 Ibid, page 50. 
81 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, page 50. 
82 Ibid, pages 66 – 67. 
83 Ibid, page 67. 
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implementation of the Regulations should be included in an assessment, 

including the unintended consequences.84 

 

11.10 MultiChoice argues that the correct approach would be to consider which 

costs the SABC would not incur if there were no Must Carry and these costs 

are twofold: 

• the costs related to the delivery of the signal to the pay TV broadcaster; 

and 

• the transmission costs incurred by the pay TV broadcaster. 

In support of its argument, MultiChoice states that since the implementation 

of the Must Carry Regulations, MultiChoice incurred a total of R108,854,395 

in complying with the requirement to carry the SABC Must Carry channels 

on its platform, however, the SABC has not incurred any of the costs that 

arise from the Must Carry Regulations.85 

 

11.11 MultiChoice submits that there are several reasons to doubt that 

subscription broadcasters would be willing to pay for freely available content, 

being:86 

 

(a) the self-regulatory Must Carry model that was in place before the enactment 

of the ECA was on a voluntary zero net cost basis, agreed to by both 

MultiChoice and the SABC; 

 

(b) the foundation of the opportunity cost proposition is the notion that Pay TV 

licensees are attracting subscribers using the public broadcaster’s channels 

because certain programmes are popular. According to MultiChoice, the 

SABC’s argument is not true since viewers spend more time watching Pay 

TV channels; 

 

(c)  if there are any benefits to Pay TV licensees these are unlikely to be large, 

primarily because the Must Carry content is in any event widely and freely 

available; and 

 
84 Ibid, page 66. 
85 Ibid, page 66. 
86 Ibid, pages 38 – 40. 
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(d) the SABC's proposition assumes that Pay TV subscribers would be willing to 

pay an additional amount for content (SABC programming) that is freely 

available elsewhere (e.g. directly from the SABC and through the internet). 

 

11.12 MultiChoice submits that, in terms of its Must Carry agreement it has with 

the SABC, the SABC keeps all advertising revenue generated from the Must 

Carry channels and MultiChoice carries all the transmission costs associated 

with Must Carry. Whereas, in the SABC’s arrangement with YouTube, 

MultiChoice alleges that the SABC would not receive all the advertising 

revenue generated from its programming.87  

 

11.13 SABC argues that it is obliged to bear the transmission cost of the broadcast 

signal to the SBS licensee in terms of the Must Carry Regulations. Further, 

the SABC raises a concern that it is incurring the opportunity cost to generate 

revenue for premium content, such as listed sporting events and local 

dramas.88  

 

11.14 MultiChoice identified the following categories as examples of costs that are 

not related to the Must Carry Regulations as they would be incurred anyway: 

(a) programming costs as the SABC will produce the Must Carry channels 

regardless of whether they are carried on Pay TV; and 

(b) other operational and capex costs.89 

 

11.15 MultiChoice is of the view that the SABC is looking to the Must Carry 

Regulations to create a revenue stream. They also view a statement made 

in the Authority’s RIA report to support its condemnation where the 

Authority's RIA Report stated that, the Must Carry "Regulations should not 

be imposed as a form of financial support for any of the broadcasters but 

rather to promote the objectives of universal access".90 

 
87 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, page 33. 
88 The SABC submission to the Discussion Document, page 20. 
89 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 

2008, 31 March 2020, page 40. 
90 Ibid, page 40. 
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Costs and unintended consequences 

Direct Costs 

11.16 The Genesis Report by MultiChoice states that direct costs, in this case, are 

those directly attributable to the activity of transmission. They can be fixed 

and/or variable. The Genesis Report further indicate that these are easily 

quantifiable and identified as being the cost of transmission of the PBS 

channels i.e. transmission from PBS to SBS plus transmission from SBS to 

their subscription base. Typically, the larger of the two transmission costs is 

the latter (SBS to subscription base) as it may involve investment in 

additional capacity to carry the channels e.g. transponder capacity for 

satellite SBS platforms. As the cost arises from and is borne by the SBS, 

some jurisdictions (e.g. UK) take a view that a carriage fee can be charged 

by the SBS to the PBS to offset or minimise such costs. However, this is not 

the case with the Regulations.91 

 

Indirect Costs 

11.17 The Genesis Report states that indirect costs can be viewed as unintended 

consequences and that they are less easy to identify and quantify. Possible 

indirect cost for SBS is opportunity cost of broadcasting other channels that 

may generate more subscription revenue. However, such a cost can only 

arise in the context of material capacity constraints on total number of 

channels that can be broadcast. ICASA Must Carry Regulations include 

mechanisms to negate such a cost from arising, that is, limiting their 

application to SBS that have at least 29 channels.92  

 

11.18 According to the Genesis Report, a possible indirect cost raised by PBS is 

that the Regulations prevent it from negotiating a commercial fee from the 

SBS for the rebroadcast of its PBS channels. PBS argues that SBS benefit 

commercially from PBS channels and the must carry must offer structure of 

the Regulations prevent it from extracting compensation for this benefit.93 

 
91 Genesis 2018, An economic perspective on the ICASA RIA of the Must Carry Regulations, page 13 
in MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, 31 March 2020, Annexure C 
92 Ibid, page 13. 
93 Ibid, pages 13 – 14. 
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11.19 The Genesis Report highlights that, within the context of the above, a PBS 

could claim that it has the capacity to successfully negotiate a commercial 

fee from SBS as the channels it provides have attractive content and are 

popular, in turn providing benefits to SBS in terms of content and audience.94 

 

11.20 SABC submits that it is obligated to bear the transmission cost of the 

broadcast signal to the SBS licensee in terms of regulation 7(1) of the Must 

Carry Regulations. Without providing the actual cost of Must Carry 

obligation, SABC, argues that it incurs the transmission cost for both digital 

and analogue broadcasting for all SBS that carry SABC must carry channels. 

SABC further, proposes that all must carry related costs should be 

negotiated by broadcasters instead of them being prescribed in the 

regulations.95 

 

Economic Theory perspective on claim 

11.21 The Genesis Report states that, in economic theory and business practice, 

a commercial negotiation where benefit is only derived by (or is 

disproportionately larger for) one side, it is likely to result in payment to 

the other party. The payment constitutes the only benefit for the other 

transacting party and is the only means of ensuring that an agreement is 

reached, and a transaction occurs. Where both parties benefit (presumably 

proportionately or equally) it may be beneficial to conclude a transaction 

without money changing hands.96 

 

Benefits to SBS and PBS licensees 

 

11.22 The Genesis Report argues that in the context of commercial negotiations 

between SBS and PBS licensees for carriage of the channels, both sides 

benefit. However, the benefit to the SBS licensee is unlikely to be 

 
94 Genesis 2018, An economic perspective on the ICASA RIA of the Must Carry Regulations, page 14 
in MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, 31 March 2020, Annexure C. 
95 Ibid, page 14. 
96 Ibid, page 14. 
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substantial, if they were commercially negotiated, rather than stipulated 

through Must Carry Regulations.97 

 

11.23 Furthermore, the Genesis Report argues that the benefits to SBS of carrying 

PBS channels regardless of their quality of content are unlikely to be large, 

owing to the fact that those channels are already freely available to 

subscribers. It further argues that such channels cannot be subscription 

drivers, because households already have free access to those channels.  

As a result, the PBS channels cannot be useful as retention of subscriptions, 

as households would still have access if SBS subscription is terminated. Its 

only benefit is that the SBS conveniently access the channels for its 

subscribers.98  

 

11.24 Genesis Report argues that the fact that the channels are actually watched 

by many subscribers is not evidence that they are subscriber drivers, but 

rather that convenient access reduces the barriers to households on the SBS 

platforms from accessing and viewing content they would otherwise get for 

free anyway. Therefore, that is in essence what Must Carry Regulations are 

designed to achieve.99 

 

11.25 The Genesis Report states that commercially, the PBS generates revenue 

to fund its operations through advertising and license fees revenue and 

advertising revenue is dependent on size and quality of audience PBS can 

attract. Furthermore, the Genesis Report is of the view that being on SBS 

platform and within the EPG is highly likely to raise the audience profile that 

the PBS attracts. In addition, the Genesis Report indicates that without the 

Must Carry Regulations many households would not access the PBS due to 

lack of coverage or equipment. The SBS subscriber base is typically from 

more affluent households and their audience is disproportionately valuable to 

advertisers.100. 

 
97 Genesis 2018, An economic perspective on the ICASA RIA of the Must Carry Regulations, page 14 

in MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, 31 March 2020, Annexure C. 
98 Ibid, page 15. 
99 Ibid, page 15. 
100 Ibid, page 16 
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11.26 Genesis Report states that evidence from commercial negotiations between 

PBS and SBS in South Africa prior to the Regulations are consistent with 

reasoning therein, as none of the commercial negotiations have resulted in a 

payment to the PBS. Further, the Genesis Report highlights that prior to 

Regulations coming into effect, MultiChoice had an agreement with SABC to 

carry its channels under which MultiChoice covered the transmission costs of 

carriage but did not pay SABC a fee for its PBS channels. The agreement 

reflects the outcome of commercial negotiations and is a useful proxy, as to 

the likely outcomes of commercial negotiations and indicative of whether 

SABC is sacrificing a material commercial fee.101  

 

11.27 Similarly, the commercial agreement between MultiChoice and e.tv for 

carriage of its FTA channel also does not involve a commercial fee. In both 

contexts, where no must offer obligation exists, SABC and e.tv would only 

agree to have their channels carried for no fee if it believed that it has 

benefited in some way. Those benefits are what it derives from advertising 

revenues based on DSTV viewership and are what make being on the SBS 

platform worthwhile in the absence of a fee.102 

 

Benefits and the achievement of the stated objective 

 

Compliance 

11.28 The Genesis Report of Multichoice indicates that in considering the benefits 

of the current Must Carry Regulations, ICASA needs to assess whether they 

have been successful in ensuring that the PBS channels are available on SBS 

operator bouquets to provide convenient access to subscribers in those 

platforms. This is in line with RIA because the carriage of PBS channels is a 

necessary condition for ensuring universal coverage and convenient 

access.103 

 

 
101 Genesis 2018, An economic perspective on the ICASA RIA of the Must Carry Regulations, page 
16 in MultiChoice submission: Discussion Document on the review of the ICASA Must Carry 
Regulations, 2008, 31 March 2020, Annexure C. 
102 Ibid, page 16. 
103 Ibid, page 8. 
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11.29 Genesis Report suggests that in terms of the RIA process, ICASA will need 

to consider alternatives to the current Regulations. ICASA will need to 

determine whether the alternatives will result in carriage of PBS channels or 

not. As an illustration, one alternative is to have no regulation and depend 

on the commercial negotiations for PBS carriage by SBS platforms. In 

assessing that alternative, ICASA will have to consider the risks that no 

commercial agreement is reached resulting in no universal coverage and 

convenient access to PBS channels on the SBS platform (black out), in which 

case the objectives of universal coverage and convenient access will not be 

achieved.104 

 

Evaluating the extent of benefits  

 

11.30 The Genesis Report states that to assess the extent of benefits achieved by 

the Regulations, the following measures should be considered: 

 

• Coverage of areas not reached by PBS transmission: this benefit 

may be measured in two ways. The first measure is by population 

provided with coverage through SBS, to determine how much of the 

population are provided with potential access to the PBS channels 

through SBS coverage of an area not covered by PBS. Therefore, the 

Genesis Report states that though this measures the benefit of universal 

coverage and services, there are some households that would not 

subscribe to SBS platforms in the areas where PBS transmission is not 

available. Moreover, Genesis Report states that it also shows possible 

access as the subscriber for SBS are likely to grow. A second measure is 

actual access through SBS in uncovered areas, to determine how many 

households in the geographic areas not covered by PBS terrestrial 

transmission get access to the PBS channel through SBS operator. 

Genesis is of the view that the number of the SBS subscribers has 

 
104 Genesis 2018, An economic perspective on the ICASA RIA of the Must Carry Regulations, page 8 

in MultiChoice submission: Discussion Document on the review of the ICASA Must Carry Regulations, 
2008, 31 March 2020, Annexure C. 
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increased since the promulgation of the Regulations, which means the 

benefits has being realised.105  

 

• Convenient access for households on SBS platforms: this measures 

households that have subscribed to SBS but that fall within geographic 

areas where there is a PBS transmission services. The Genesis Report 

states that these household fall in two groups namely: first group being 

households without equipment to receive the PBS signal. The benefits of 

the Must Carry for these households are significant as they are not 

required to incur additional cost to invest in the equipment to have access 

to PBS services. The second group, being households with equipment to 

receive the PBS signal however, there is a potential inconvenience 

operating outside SBS platform EPG by making it less likely that the 

households will view PBS channels. Genesis Report is of the view that this 

benefit is lower when compared to the first group, as the households have 

option to access the PBS channel at any time they wish.106 

 

11.31 Furthermore, the Genesis Report raises concern that lack of a household 

survey by ICASA may make it difficult to distinguish between the two 

aforementioned groups of SBS platform households.107 

 

Forward looking assessment of costs 

11.32 The section examines and unpack the historical and forward-looking costs 

relating to Must Carry obligations. 

 

11.33 The Genesis Report submits that forward looking assessment of costs is 

unlikely to change materially from historic perspective. The following 

observations were made: 

 

• Direct costs of Must Carry obligations seem unlikely to increase and if 

anything may diminish slightly if prices for fibre links and transponder 

capacity decline. 

 
105 Ibid, page 8. 
106 Ibid, page 10. 
107 Ibid, page 10. 
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• Potential opportunity costs for the PBS license is also unlikely to change. 

Moreover, Genesis Report assumes that during digital migration the 

commercial agreement is unlikely to result in fee payable to the PBS 

licensee for its channel. Therefore, the Genesis Report is of the view that 

that PBS licensee benefits more from the carriage agreement and willing 

to offer carriage for free. 

• Potential opportunity costs for the SBS licensee is unlikely. Genesis 

Report is of the view that imposing must carry on DTT SBS licensees 

may also offer no additional benefits as the PBS channels will be 

encrypted and available on their STB in any event.108 

 

Findings: 

 

11.34 Must carry cost drivers as per SABC and MultiChoice submissions. 

The Authority have considered the submissions on the costs associated 

with Must Carry obligations and have outlined them below. It should be 

noted that the list is not exhaustive. 

 

Table 1: SABC and MultiChoice cost driver as per their submissions. 

 
108 Genesis 2018, An economic perspective on the ICASA RIA of the Must Carry Regulations, page 
18 in MultiChoice submission: Discussion Document on the review of the ICASA Must Carry 
Regulations, 2008, 31 March 2020, Annexure C,  
109 The SABC submission to the Discussion Document, page 20. 
110 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry 
Regulations, 2008, 31 March 2020, page 66. 

 SABC109 MultiChoice110 

Transmissions 

costs 

Transmission of 

signal from the 

SABC to the SBS 

Cost for SABC HD Channels for the 

IS20B satellite DTH platform 

 

Capital Expenditures (Capex) 

▪ 1+1EM404 encoders installed 

at the SABC (Switch uplink 

feeds RNB SMD) 

▪ Appear TV cards and cams for 

monitoring (Randburg) 

▪ 2 Professional receivers for 

monitoring (Samrand and 

Randburg) 

▪ 2 Nimbras (at SABC) 

Cost for SABC SD Channels 

for the IS20B satellite DTH 

platform 

 

Capital Expenditures 

(Capex) 

▪ 3+1EM202 encoders 

to installed at the 

SABC (Switch uplink 

feeds RNB SMD) 

▪ Appear TV cards and 

cams for monitoring 

(Randburg) 
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Source: SABC submission page 20 and MultiChoice submission page 66, Annexure 

B 

 

11.35 Benefits of Must Carry to PBS, SBS and the public.  

The table 2 below shows the benefits of Must Carry to PBS, SBS and the 

public.  

▪ 4 Cisco switches (for IP 

multicast 2@ SABC,2@SMD) 

▪ Installation and wiring costs 

▪ 2 Professional 

receivers for 

monitoring 

(Randburg) 

▪ 2 Nimbras (at SABC) 

▪ Cisco switches  

▪ Installation and wiring 

costs 

Operational expenditure (Opex) 

 

Fibre Contribution costs (SABC to 

Randburg/ increase to 200MBps 

▪ SABC Samrand 

primary link 

▪ SABC Samrand 

secondary link *via 

Randburg) 

 

IS20/IS3GCapacity costs HD services 

▪ Satellite Capacity Cost 

per MHZ 

▪ Satellite Capacity 

usage efficiency 

▪ Rate per MBps 

▪ Average MBps per 

channel 

▪ Cost per HD IS36 

Channel per Annum 

 

Operational expenditure 

(Opex) 

Fibre Contribution costs 

(SABC to Randburg/ increase 

to 200MBps 

▪ SABC Samrand primary 

link 

▪ SABC Samrand 

secondary link *via 

Randburg) 

 

IS20/IS3GCapacity costs SD 

services 

▪ Satellite Capacity Cost 

per MHZ 

▪ Satellite Capacity usage 

efficiency 

▪ Rate per MBps 

▪ Average MBps per 

channel 

▪ Cost per SD IS20 

Channel per Annum 

Opportunity 

costs 

Amount of 

investment in 

acquiring content 

including national 

sporting events 
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Table 2: Benefits of Must Carry to PBS, SBS and the Public 

PBS SBS Public 

• Gain more advertisement 

audience profile in a 

subscription platform 

• Assist the PBS to meet its 

mandate of providing 

universal access to the 

public broadcasting 

programming 

• Possibility of getting 

more subscribers where 

the PBS signal does not 

reach  

 

• Universal access 

• Not investing in additional 

receiving equipment for 

PBS 

• Convenience of using one 

EPG 

 

11.35.1 The benefits in table 2 above are applicable to the Regulations.  

 

11.36 The Authority’s finding is that there are different views regarding 

the must carry costs. MultiChoice argues that the SABC’s claim to 

include opportunity costs or other costs such as its programming 

costs or opex and capex which are not related to must carry is 

unfounded. Furthermore, MultiChoice suggests that the correct 

approach to determine the costs of must carry would be to consider 

which costs the SABC would not incur if there were no Must Carry 

obligations. These costs are signal distribution to the SBS and the 

transmission costs for SBS. On the other hand, SABC argues that it 

is obliged to bear the cost of delivering its programme to the SBS 

licensee. It also submits that they have forgone opportunity cost to 

generate revenue from premium content. Moreover, it proposes 

that all must carry related costs should be negotiated by 

broadcasters instead of them being prescribed in the regulations. 

 

11.37 The Authority finds that when the Must Carry Regulations came into 

force there was an agreement between MultiChoice and the SABC, 

which resulted in no fee being paid for the carriage of the SABC 

channels by MultiChoice.  

 

11.38 Furthermore, the Authority’s finding  is that there are also  different 

views in terms of commercial agreements, whereby, the PBS 
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licensee proposes that all must carry related costs should be 

negotiated by broadcasters instead of them being prescribed in 

the Regulations the SBS licensee argue that commercial 

negotiations between SBS and PBS licensees, benefit both and 

there is no need for payments. A concern is raised that the 

commercial agreement might impose risks that if no commercial 

agreement is reached, there might not be access to PBS channels 

on the SBS platform in which case the objectives of universal 

coverage and convenient access will not be achieved. 

 

Positions: 

 

11.39 The Authority’s position is that the SBS and the PBS will negotiate 

the carriage of the PBS programmes.   

  

11.40 The Authority’s position is that it is difficult to determine the costs 

of Must Carry/ Must Offer with insufficient information received. 

However, The Authority decide that the PBS and the SBS will 

negotiate the terms and conditions of Must Carry and reach an 

agreement in terms of section 60(3) of the ECA. The Authority 

believes that the costs of Must Carry will be taken into consideration 

when the parties conclude their agreement as per section 60(3) of 

the ECA regarding the carriage of the PBS programmes. 

 

11.41 The Authority’s position is that the PBS Licensee must offer its 

television programmes identified as Must Carry programmes, 

subject to commercially agreeable terms to a SBS Licensee in 

alignment with section 60(3) of the ECA. The issue of a payable fee, 

if any, will be negotiated amongst the PBS and SBS licensees. 
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12 DUAL ILLUMINATION 

 

12.1 MultiChoice states that South Africa is currently in the dual illumination period 

and the Regulations are effective.111 In addition, MultiChoice submits that the 

Must Carry obligations should not apply to pay TV licensees on the DTT 

platform because the SABC DTT free to air channels are automatically 

receivable by any person with a DTT STB in the coverage area; and DTT pay 

TV licensees' scarce frequency spectrum should be used for other channels, 

rather than to duplicate the SABC channels.112 

 

12.2 SABC is of the view that during the dual illumination period Must Carry 

obligations should not apply to the SABC, as it will incur additional 

transmission costs to digital link.113 

 

Position: 

 

12.3 It is the Authority’s position that the universal access, through Must 

Carry Regulations, is of paramount importance and therefore Must 

Carry obligations should still be applicable during dual illumination 

period. Dual illumination accommodates viewers who have not 

switched from analogue to digital broadcasting to access the same 

content/programmes available on DTT.  

 

13 PROGRAMMES TO BE CARRIED 

 

13.1 MultiChoice argues that Must Carry obligations should continue to apply as 

is, to the entire channels in line with the Regulations, which according to 

MultiChoice is working well. MultiChoice reiterates that allowing subscription 

broadcasters to elect which programmes to carry could potentially 

 
111 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry 
Regulations, 2008, page 68. 
112 Ibid, page 65. 
113 The SABC submission to the Discussion Document, page 20. 
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compromise the objective of ensuring the availability of public interest 

programming.114 

 

13.2 SABC argues that section 60(3) of the ECA speaks to TV programmes and 

not TV channels. Therefore, it proposes that TV programmes that are of 

public interest in nature can be packaged for Must Carry. Further, it 

maintains that the parties should be free to negotiate terms whether on 

programme or channel to be carried.115 

 

Finding: 

 

13.3 The Authority finds that there are different views in terms of 

programmes to be carried. One view being that the current situation 

where all channels of the PBS are carried should continue to apply 

whilst the other view is that only public interest programmes should 

be carried. 

 

Position: 

 

13.4 The Authority’s position is that all the free-to-air PBS programmes 

comprising a channel broadcast by a PBS Licensee as part of its 

broadcasting service are subject to Must Carry obligations. The PBS 

and the SBS will negotiate the terms and conditions and reach an 

agreement on the carriage of Must Carry channels. 

 

14 BENEFITS OF OFFERING CHANNELS FOR MUST CARRY 

 

14.1 The SABC submits that only citizens who could afford SBS subscription fees 

are able to access public broadcasting services.116  

 

 
114 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry 
Regulations, 2008, page 68. 
115 The SABC submission to the Discussion Document, page 20. 
116 Ibid, page 16. 
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14.2 MultiChoice refers to the Authority’s Position Paper on Must Carry and the 

decision to subject public broadcasting channels to be carried as part of the 

must offer obligation. It cites that the absence of a must offer obligation could 

frustrate the objectives of the Regulations.117 

 

14.3 MultiChoice maintains that the SABC commercially benefits from Must Carry 

through advertising obtained from the extended viewership on the 

subscription tv channels, and MultiChoice estimated approximately R569 

million yearly as a benefit to the SABC. The SABC content is shown on quality 

high definition and “catch up” services which promote viewer loyalty to 

SABC.118 

 

14.4 MultiChoice alludes to the fact that the SABC saves costs on coverage that is 

provided by subscription, and MultiChoice further argues that SABC would 

pay up to 84% more on its signal distribution if it were to expand its terrestrial 

coverage to match that of satellite Pay TV119. 

 

15 BENEFITS OF CARRYING THE PUBLIC BROADCASTING CHANNELS 

 

15.1 SABC submits that its channels have increased the uptake of subscribers of 

the SBS operators. SABC is of the view that the free-to-air channels and its 

programmes are still the most watched channels or programmes on the SBS 

platform. Therefore, its value proposition is disregarded by the Authority.120 

 

15.2 SABC states that the Regulations benefits SBS by obtaining the premium 

content, such as SABC sport. It argues that it duly pays for rights of carrying 

the national sporting events and MultiChoice benefits from the re-

transmission of these events through the Must Carry channels. It further 

raises a concern that other SBS having acquired no rights to broadcast these 

events, would still benefit under the regime by being able to broadcast the 

 
117 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry 
Regulations, 2008, 31 March 2020, page 68. 
118 Ibid, page 35. 
119 Ibid, page 34. 
120 The SABC submission to the Discussion Document, page 17. 
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events on a delayed live basis, without incurring acquisition or sub-licensing 

costs.121 

 

15.3 MultiChoice submits that between 17 and 31 percent of the SABC’s viewers 

access the Must Carry channels over DStv rather than the terrestrial 

platform.122 It quotes the RIA report with regards to benefits of carrying 

public broadcasting channels being that: 

• it extends coverage reach of the PBS licensee to areas where there may 

be no coverage; 

• viewers do not incur the cost of purchasing an antenna or receiver in 

addition to the subscription satellite dish and STB.123 

 

15.4 MultiChoice contests that Must Carry does not promote the uptake of pay 

TV. It submits that the Must Carry Regulations are designed to extend 

universal access to public broadcasting service content. Considering this, it 

is unclear how having this content distributed by pay TV satellite platforms 

(at no charge to the SABC) can be said to undermine the SABC’s content 

investment. MultiChoice’s argues that subscribers do not subscribe to DStv 

to watch the Must Carry channels. After consumers have subscribed to a Pay 

TV service, they may watch some SABC programmes, but that is not their 

reason for subscription. MultiChoice does not agree that Must Carry 

obligations gives direct commercial advantage to it or other pay TV 

operators.124 

 

15.5 MultiChoice argues that the point raised by the SABC that the audience pays 

subscription to watch sports fails to appreciate that the subscribers do so 

because the content they enjoy is only available on DSTV125. MultiChoice 

competes with other broadcasters for sports products and cannot rely solely 

on sporting products to distinguish its offerings. 

 

 
121 Ibid  
122 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry 
Regulations, 2008, page 70. 
123 Ibid, page 69 
124 Ibid, pages 4, 47 and 50. 
125 Ibid, page 48. 
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16 OTHER ISSUES THAT THE AUTHORITY MAY CONSIDER 

 

16.1 MultiChoice indicates that the architecture of the Must Carry framework is 

sound, therefore, there are no other issues that the Authority should consider 

in the amendment of Must Carry Regulations.126 

 

Alternative Arrangements 

 

16.2 The Genesis Report by MultiChoice provides that a RIA process typically 

considers alternative forms of regulation, including no regulation, and 

whether the alternatives offer a better means of addressing the stated 

objective. Moreover, the Genesis Report advises that a full assessment of the 

benefits, cost and risks of the alternatives should be done on the alternatives 

that offer potential.127 

 

16.3 The Genesis Report states that its RIA assessment focused on the SABC 

specific alternatives which are Must Carry and Must Offer Regulations. As a 

result, the Genesis Report considers no regulations regime as a suitable 

alternative.128 

 

Must Carry or Must Pay Alternatives 

 

16.4 The Genesis Report by MultiChoice rejects the SABC’s proposed Must Carry 

/ Must Pay Regulations, where SBS must both carry the PBS channels and 

must pay the PBS licensee for doing so. The Genesis Report motivates that 

such regulations would pose financial challenges in determining the 

appropriate carriage fee of the PBS channels. Thus, this could also run the 

risks of imposing unduly high costs on SBS operators and their 

subscribers.129    

 

 
126 Ibid, page 70. 
127 Genesis 2018, An economic perspective on the ICASA RIA of the Must Carry Regulations, page 
19 in MultiChoice submission: Discussion Document on the review of the ICASA Must Carry 
Regulations, 2008, 31 March 2020, Annexure C. 
128 Ibid, page 19. 
129 Ibid, page 19. 
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16.5 The Genesis Report further raises concerns that there can be no ordinary 

commercial negotiations under Must Carry / Must Pay Regulations to 

determine an appropriate fee.  This is because the price discovery process 

depends on the ability of either party to walk away from negotiations and 

not conclude an agreement. It is the ability to walk away which reveals 

what fee is acceptable to both parties for the transaction to occur.130   

 

16.6 The Genesis Report adds that Must Carry / Must Pay Regulations completely 

change the nature of any such commercial negotiation and upsets the 

ordinary bargaining dynamic. Such Regulations would force the SBS to 

accept the fee proposed by PBS licensee even if the fee is unreasonable. 

Furthermore, the Genesis Report contends that the Regulations would 

impose substantially unwarranted costs on the SBS licensee. These costs 

would also impact negatively on the subscribers. The Genesis Report 

emphasises that other sections of society already pay more for public 

interest programming due to their choice to subscribe to SBS platform.131  

 

16.7 The Genesis Report highlights that the commercial price would be based on 

the relative values derived by SBS and PBS operators. Whereas, the 

potential revenues benefits might accrue to the PBS operator which might 

be more easily determined yet still not be accurate. The concern is that if 

such a development is to arise, the Regulator is unlikely to ascertain the 

value to SBS operator.132   

 

16.8 The Genesis Report states that the Must Offer and Must Pay Regulations 

would result to abuse by PBS. The Genesis Report alerts that the eventual 

disputes that are to arise, during the Alternative Dispute Resolution (ADR) 

on the Must Offer/ Must Pay Regulations, got the potential to compromise 

the benefits of universal services irrespective of whether the PBS services 

are carried or not by the SBS licensees.133      

 

 
130 Genesis 2018, An economic perspective on the ICASA RIA of the Must Carry Regulations, page 
19 in MultiChoice submission: Discussion Document on the review of the ICASA Must Carry 
Regulations, 2008, 31 March 2020, Annexure C. 
131 Ibid, page 20. 
132 Ibid, page 20. 
133 Ibid, page 20. 
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No Regulations Approach 

 

16.9 The Genesis Report by MultiChoice suggests that ICASA should consider RIA 

to ascertain whether a no regulation alternative probably has superior 

outcomes to all regulation alternatives. This would typically be where the 

costs of the regulations outweigh the benefits. Either the benefits can be 

achieved without the regulations or the regulations impose the substantial 

costs of compliance or unintended consequences.134  

 

16.10 The Genesis Report states that if it is likely that commercial negotiations 

between PBS and SBS will result in agreement to carry all the PBS channels, 

regardless of any Must Carry Obligations, then no regulatory approach may 

be superior because the Regulations would prove unnecessary to achieve 

the benefits of universal access. In this light, there will be a wide - ranging 

scope for unconstrained commercial negotiations.135  

 

16.11 The Genesis Report believes that the absence of regulations approach and 

unconstrained commercial negotiations could result in an inferior outcome 

for the PBS. The contractual negotiations will probably coerce the PBS 

licensees to pay for the carriage of content. Similarly, the Genesis Report 

argues that if the review of the Must Carry Regulations does not recommend 

carriage fees, then the Regulations would be superior as they would impose 

no additional costs to the PBS licensee. In the long process, the latter option 

that discourages carriage payments would benefit the universal services. 

The Genesis Report is confident that its suggested approach is in line with 

EU and US’s adoption of the Must Carry / Must Offer Regulations.136  

 

Future - Oriented Assessment 

 

16.12 The Genesis Report by MultiChoice envisions that the forward-looking 

assessment of the Must Carry Regulations can be dissected into three types 

of benefits, namely - coverage benefits, convenience benefits and indirect 

 
134 Ibid, page 20 
135 Ibid, page 21 
136 Ibid, page 21 
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benefits. Genesis would like ICASA to consider how coverage benefits may 

change on a forward-looking assessment given digital migration and 

analogue switch-off (“ASO”). The Genesis Report reasons that, this is 

because the digital migration and ASO will definitely lead to drastic changes 

in the transmission of the PBS. The Genesis Report submits that the primary 

purpose of an ICASA inspired RIA would be to assess if the Regulations will 

continue to provide those benefits. The Report highlights the likelihood that 

the future benefits may differ from the historic benefits.137 

 

16.12.1 Coverage benefits – The Genesis Report declares that it is their 

understanding that digital migration and ASO are likely to result in 

reduced terrestrial PBS transmission coverage relative to the current 

analogue signal. Therefore, the Regulations will continue to provide 

greater coverage benefits in the future. Satellite coverage will offer a 

universal coverage to areas that fail to make financial sense and viability 

for the DTT reach. Genesis Reports highlights that it understands that the 

SABC proposed that the DTT coverage for PBS channels should be lower 

than for analogues channels and even below 84% proposed in the BDM 

Policy. Therefore, coverage benefits of the ‘Must Carry’ Regulations will 

increase substantially post ASO for SABC 1 and 2 from under 10% to over 

16%, whereas they are unlikely to change materially for SABC 3.138  

 

16.12.2 Convenience benefits - Genesis Report indicates that, during the digital 

migration and the simultaneous ASO, the public broadcasting services will 

only be available through the Digital Terrestrial Transmissions and the 

Sentech DTH transmission for selected households. All the households 

that need to access the PBS will need a gap filler, set top box, dish or 

antenna. The benefits for must carry will be greater as far fewer SBS 

households will have the requisite equipment to receive PBS channels 

outside the SBS platform than is currently the case.139    

 

 
137 Genesis 2018, An economic perspective on the ICASA RIA of the Must Carry Regulations, page 
22 in MultiChoice submission: Discussion Document on the review of the ICASA Must Carry 
Regulations, 2008, 31 March 2020, Annexure C. 
138 Ibid, page 22. 
139 Ibid, page 23. 
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16.12.3 Indirect benefits - Genesis Report points out that the indirect benefits of 

Must Carry Regulations to the digital migration process would be that the 

SBS households would not be forced to buy the DTT/DTH gap filler STB. 

Also, during digital migration not all households will be required to migrate 

to the digital platforms as most would already be hosted on SBS. This 

would subsequently reduce the number of households that require 

government to subsidize their transition to digital broadcasting 

platforms.140 

 

16.13 The Genesis Report by MultiChoice argues that the objective of the Must 

Carry Regulations is the universal coverage of public interest 

programming as delivered by PBS channels. In retrospect, the Regulations 

have ensured that almost 10% of the population with no PBS signal 

(coverage) are covered. Further roughly half of SA TV households can 

receive PBS channels through an SBS platform and account for over 20% 

of PBS audience figures. A futuristic analysis is that, these benefits are 

likely to increase due to digital migration.141  

 

16.14 The Genesis Report submits that direct costs are easily quantifiable on the 

basis that in terms of indirect costs, the SABC has raised that it faces an 

opportunity cost insofar as the regulations prohibit it from negotiating a 

commercial fee for the PBS channels. Economic logic and evidence from 

negotiations outside of Must Carry Regulations all point against the 

existence of such a cost (or its materiality) as PBS channels cannot drive 

subscriber take up or retention on SBS platforms because the household 

already has access to those channels for free. In contrast, the carriage 

may be of far more value to PBS as it broadens the audience base which 

drives advertising revenues. As both PBS and SBS benefit from a carriage 

arrangement, a no payment by either party is a probable commercial 

outcome.142   

 

16.15 The Genesis Report explains that the SABC’s proposal for a Must Carry / 

Must Pay Regulations does not have precedent in other major jurisdictions 

 
140 Ibid, page 23. 
141 Ibid, page 23. 
142 Ibid. 
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and economic logic sheds light to this effect. Essentially such regulations 

alter bargaining dynamics leading to SBS being charged unwarranted fees 

to carry PBS channels. It is also likely to result in litigation in which the 

arbitrator is unlikely to satisfactorily resolve the matter given the 

difficulties in ascertaining an appropriate or reasonable fee. Whilst this 

may serve the narrow commercial interest of the PBS, it does not serve 

the stated objective of the Regulations as it imposes large costs / 

unintended consequence that the current Regulations do not impose. It 

also does so in the context where ordinary commercial negotiations are 

unlikely to have yielded a commercial fee for the PBS channels in any 

event.143   

 

16.16 The Genesis Report claims that the no regulations alternative is only 

superior to the current regime if ICASA is confident that in the absence of 

the current Regulations, the SBS and PBS will reach an agreement to offer 

carriage to the PBS channels and achieve benefits as it is currently the 

case. If such an outcome is not certain, a no regulation approach is inferior 

as it presents the risk of the benefits of the stated objectives not being 

achieved.144 

 

Finding: 

 

16.17 The Authority notes suggestions made by MultiChoice in terms of 

the Genesis Report regarding the risk to leave the decision to 

negotiate contracts to licensees as required by section 60(3) of 

the ECA.  

 

Positions:  

 

16.18 The Authority’s position is that, the SBS and PBS will have to 

negotiate to reach an agreement on the carriage of television 

programmes of the PBS in terms of the Must Carry and Must Offer 

 
143  Genesis 2018, An economic perspective on the ICASA RIA of the Must Carry Regulations, page 
23 - 24 in MultiChoice submission: Discussion Document on the review of the ICASA Must Carry 

Regulations, 2008, 31 March 2020, Annexure C. 
144 Ibid, page 24. 
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Obligations. The Authority does not have the mandate to get 

involved in the commercial negotiations. Any disputes that may 

arise from the Regulations will be dealt with in line with the 

Authority’s Complaints and Compliance enforcement procedure 

outlined in the ICASA Act.  

 

16.19 The Regulations will apply until the SBS broadcast Must Carry 

channels in line with the reviewed Regulations. This is to ensure 

that when the parties take long to reach an agreement on Must 

Carry channels under the Regulations, there is no impediment to 

accessing public broadcasting service programmes. 

 

16.20 The Authority’s position is that, the Must Carry Regulations will 

continue to be necessary and relevant in a digital environment to 

ensure universal access to public broadcasting services. The 

Authority recognises that the recently published draft White Paper 

on Audio and Audio-Visual Content Services Policy Framework 

(“AAVCS”), when approved as Policy, might require that the 

broadcasting sector readjust their transmission and business 

strategies and eventually impact on the regulations, including the 

Must Carry Regulations145.     

 

16.21 The Authority agrees with the sentiment that the primary 

objective of the Regulations is the universal access of public 

interest programming as delivered by the PBS channels. However, 

there may be other benefits that accrue to both the PBS and the 

SBS.  

 

17 SABC LEGAL OPINION: SECTION 60(3) 

 

17.1 The SABC provided a legal opinion it commissioned in 2008 relating to the 

Must Carry Regulations, as part of the submission to the Discussion 

Document.  

 
145 White Paper on Audio and Audio-Visual Content Services Policy Framework: A New Vision for 
South Africa, 2020. 
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17.2 Specifically, the opinion relates to the effect of the Authority’s Position Paper 

and Notice of intention to prescribe Must Carry obligations in terms of 

section 4(4) read with section 60(3) of the ECA.146 

 

17.3 The main issue in the opinion is that it addresses whether the Authority is 

permitted to oblige through the Regulations, that the SABC offer its content 

at no fee. The view being that such compulsion would amount to 

expropriation without compensation.147 

 

17.4 A major emphasis of the opinion is the requirement under section 60(3) of 

the ECA as follows: 

 

“The Authority must prescribe regulations regarding the extent to which 

subscription broadcast services must carry, subject to commercially 

negotiable terms, the television programmes provided by a public 

broadcast service licensee.” 

 

17.5 The SABC indicates that the underlined phrase requires that, for an 

agreement to exist and to offer programming, there needs to be commercial 

negotiation and agreement of terms to the contract. The SABC highlights 

that the said “terms” include price but also include the inability of the SABC 

to negotiate outside of terms under which it obtained programs and 

therefore could not confer more rights than it had itself received.148  

 

17.6 The point that was being made in the opinion is that the Regulations could 

not be used by the Authority to override the requirement for commercial 

negotiation in applying section 60(3) of the ECA. This requirement could 

only apply to the extent that the negotiations allow for same, failing which 

the SABC is bound to the contract as is and even when shared with 

subscription broadcasters the terms the SABC signed on to apply for the 

subscription broadcaster when re-airing programming. The example 

 
146 SABC Legal opinion, 2008, page 1. 
147 Ibid, page 1 
148 Ibid, page 4. 
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provided was that it would be ultra vires of the Authority to insist on section 

60(3) while requiring programming to be offered for free to subscription 

broadcasters since this would not have been commercially negotiated.149 

 

17.7 The SABC opinion sets the above argument based on the Authority’s 

Position Paper which seemingly stated that foreign jurisdictions did not 

require payment, and that the SABC would be required to offer content at 

request. Necessarily this completely side-steps the requirement of offering 

content subject to commercially negotiated terms. The opinion seems to 

then say that this would be ultra vires of the power of the Authority as it 

would be determining commercial terms of contracts while claiming that the 

parties must agree on such terms.150 

 

17.8 The opinion sought to confirm that this was not the intention of the 

Authority but rather that when requested, the SABC ought to offer content, 

subject to commercially negotiated terms. The opinion claims that the 

Authority has power only to require the SABC to offer programmes if, and 

only if, commercial terms are negotiated and cannot simply refuse a 

request.151 

 

17.9 Lastly, the opinion touches on the fact that SABC’s advertising should be 

retained and not to allow an SBS to substitute with its own advertising, 

since this would negatively impact the SABC. This, as stated by the legal 

opinion, is in line with the Authority’s legislative requirement under section 

2(t) to protect the viability of the SABC.152   

 

Position: 

 

17.10  The Authority is of the view that the parties involved will negotiate 

the financial terms, if any for the carrying of the PBS’ programmes 

by the SBS.  

 

 
149 SABC Legal opinion, 2008, page 6 
150 Ibid, pages 6-7 
151 Ibid, page 7 
152 Ibid, page 7 
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18 MULTICHOICE INTERPRETATION 

 

18.1 MultiChoice indicates that, according to the ECA’s section 60(3), the 

subscription broadcasters are forced to adhere to universal access obligations 

that include carrying the public broadcasting content according to the DoC’s 

Policy Directive153.  

 

18.2 MultiChoice provides that, the ECA further instructs ICASA to determine the 

extent to which the SBS licensee must carry the PBS’s channels. The PBS and 

SBS licensees will then negotiate the financial terms to come to an agreement 

based on the content that the PBS would be providing to the SBS for public 

interest purposes and thus fulfilling universal service and access 

obligations154.  

 

18.3 MultiChoice submits  that, it is in reference to section 60(3) of the ECA that 

subscription broadcaster has discussed and negotiated with the public 

broadcaster, the manner of delivery and signal quality specifications, 

technical issues, the information or content the SABC has to provide to 

MultiChoice, the rights and insertion of logos, the rights and insertions in case 

of failure to transmit agreed products, the fees to be based on the agreed 

terms, amongst several conditions reached between MultiChoice and the 

SABC.155 

 

18.4 MultiChoice points out that the Authority’s focus should be on what section 

60(3) of the ECA stipulates and not any other supplementary matter. It 

submits that a Must Carry regulatory regime which purports to give ICASA 

powers to decide on matters such as programming rights, licensing 

arrangements, or the cost of programming, is clearly at odds with section 

60(3) of the ECA.156 

 

 
153 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry 
Regulations, 2008, page 51 
154 Ibid, page 51 
155 Ibid, page 53 
156 Ibid, page 53 
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18.5 MultiChoice submits that it commends ICASA for undertaking a thorough 

international benchmarking exercise as per the published Discussion 

Document. The benchmarking shows that the current Regulations are in line 

with the general approach internationally, that most countries impose Must 

Carry obligations to promote universal access to the public broadcasting 

content157. The international comparisons touch on the frequent inclusion of 

the must offer in the regulations, the subscription broadcaster must carry 

obligation based on audience volumes and the platform utilised, and the must 

carry do not have allocations for payment to the public broadcaster158.  

 

18.6 In summary, MultiChoice’s submission is as follows159:  

• all interested parties, including ICASA, must accept that the Must Carry 

obligations do achieve their set objectives regarding universal access; 

• Although the Regulations did not intend this end, the SABC eventually 

does gain financial benefits from the current Must Carry obligations;  

• ICASA must not be side-tracked by submissions that seek narrow financial 

interests, nor should it burden itself, let alone other stakeholders with 

submissions that misdirect and deviate from the core themes and 

debates; 

• ICASA is urged to consider whether the collective costs incurred by both 

the SABC and MultiChoice do achieve and address the intention of the 

universal access as envisaged by the DOC Policy directive; and 

• ICASA must satisfy itself that the collective costs between the SABC and 

MultiChoice affirm that the Must Carry obligations are reasonable, 

proportionate and justified in achieving the goals of universal access.  

 

MultiChoice Benchmarking 

 

18.7 MultiChoice submits that the benchmarking in the Discussion Document 

should consider the fact that broadcasting regulatory environment in other 

jurisdictions is dramatically different from that in South Africa in terms of 

history, structure, delivery platforms and licensing models. It advises the 

 
157 Ibid, page 53 
158 Ibid, page 54. 
159 Ibid, page 60. 
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Authority to recognise key differences when benchmarking, as those 

differences directly affect the reason why those jurisdictions draft and 

implement regulations in a specific way. MultiChoice states that the 

European Union (EU) member states have a wide discretion on how they 

implement European Directives.160 Below is the assessment of these 

countries by MultiChoice. 

 

United States of America 

18.8 MultiChoice is of the view that the USA model does not provide a useful 

benchmark for evaluating the South African Must Carry Regulations. In the 

USA, instead of a single national public broadcaster that is established by 

the state through legislation to deliver on a public mandate, there are many 

non-profit local, regional and national stations established by a range of 

civil society, educational institutions and private interest groups to deliver 

public interest programming over the air to the public and who have in the 

most part agreed to interconnect and share programming.161  

 

18.9 Furthermore, MultiChoice argues that the USA does not have national 

commercial broadcasting licensees structured in the same way that South 

Africa has approached the licensing of commercial broadcasters. To ensure 

that localism is not lost, the Regulator in the USA has restricted the amount 

of network programming that local stations can run and local stations 

supplement network programming with their own locally produced, 

independently produced or syndicated programming. MultiChoice argues 

that it is against this broadcasting environment, different from South Africa, 

that the Federal Communications Commission ("FCC"), which was 

concerned with the preservation of localism in the licensing of local over the 

air broadcasting stations, approached the creation of the Must Carry policy 

tool in the USA.162 

 

 
160 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry 
Regulations, 2008, page 72. 
161 Ibid, page 73. 
162 Ibid, page 75 
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18.10 MultiChoice states that the first Must Carry rules were conceptualized by 

the FCC as a protectionist measure for local television so that they retained 

access to audiences who were no longer receiving television over-the-air 

and thereby access to advertising revenue which is driven by audience 

reach. MultiChoice is concerned that the Discussion Document failed to 

recognize that in the USA there is an option to elect must carry right instead 

of retransmission consent as a privilege given to local over-the-air television 

broadcasters. There is no corresponding reciprocal right provided to cable 

operators to demand the carriage of any local over-the-air television 

station.163 

 

European Union 

18.11 MultiChoice submits that in some cases, such as Germany, copyright fees 

are paid by operators, but consequently they in turn receive payments for 

carriage from the broadcasters. The Austrian example is supported by the 

doctrine of "mere conduit", in other words the cable operator is only being 

used as a technical facility which therefore does not lead to an act which is 

subject to copyright. It highlights that the general trend appears to be to 

let the network and public content service provider negotiate on the 

distribution costs for transmission and copyright costs to the extent that 

they arise. The channels can be provided duty-free with the public content 

provider having prepaid the copyright related costs of being re-transmitted 

on a different platform when it originally negotiated contracts with the 

underlying rights holders.164  

 

United Kingdom 

18.12 MultiChoice’s study of the United Kingdom indicates that commercial PBSs’ 

revenue come primarily from advertising and PBSs’ arrangements for buying 

underlying rights is for broadcasts by any means to viewers in any platforms. 

Any further payment for retransmission by cable platform providers for PSB 

channels that have already been broadcast would remunerate PSBs twice for 

the same broadcast.165  

 
163 Ibid, page 77. 
164 Ibid, page 79. 
165 Ibid, page 82. 
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In 2017, section 34 of the Digital Economy Act, 2017 repealed section 73 of 

the Copyright, Designs and Patents Act 1988 which provided that copyright 

was not infringed when a broadcast was retransmitted by cable within the 

broadcast area.166  

 

Ireland 

18.13 MultiChoice submits that in Ireland, broadcasters who are subject to Must 

Offer must ensure that their "Must-Offer" services are always offered for re-

transmission on any appropriate network and satellite television services 

available. The terms of use of any agreement between public service 

broadcasters and the platform operator must be fair, reasonable and non-

discriminatory.167  

 

18.14 MultiChoice highlights that the Authority’s Discussion Document is silent on 

the issue of retransmission fees in the Republic of Ireland. They find this to 

be odd, as it is surely relevant to this inquiry that Irish broadcasters subject 

to "Must-Carry" and "Must-Offer" obligations (RTE, TG4 and Virgin Media) 

are not permitted to charge network providers such as Sky, Virgin Media and 

Eir retransmission fees for the content they provide.168  

   

Australia 

18.15 MultiChoice raises a concern that the Discussion Document dwelt at length 

on the considerations of the Australian Law Reform Commission ("ALRC") on 

Must Carry, and yet failed to state the fundamental difference between 

Australia and South Africa with regards to Must Carry regulation. There is 

currently no "must-carry" regime in Australia. Carriage of free to air 

broadcasters on subscription broadcasting platforms does take place, but it 

does so in terms of a retransmission scheme that creates exceptions or 

exemptions in Copyright law. Retransmission is defined in the Copyright Act 

as "a retransmission of a broadcast, where the content of the broadcast is 

 
166 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry 
Regulations, 2008, page 82 
167 Ibid, page 83 
168 Ibid, page 83 
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unaltered and either simultaneous with the original transmission or 

delayed". Retransmission copyright license fee must be paid if the 

retransmission is outside the original broadcast area. This approach to 

royalties and copyright works best where the subscription broadcaster has 

the freedom to choose to retransmit or not to retransmit based on the costs 

involved, unlike in South Africa.169 

 

18.16 MultiChoice indicates that in practice, Foxtel’s policy is that commercial free 

to air broadcasters are required to pay the cost of satellite capacity if they 

want their channels retransmitted due to the significant costs of satellite 

bandwidth.170 

 

18.17 Furthermore, MultiChoice submits that the ALRC did not suggest as 

indicated in the Discussion Document that "a US-style ‘Must Carry’ regime 

should be implemented for Australia." The ALRC considered the introduction 

of a "Must Carry" regime in Australia but concluded that it could make no 

proposal on whether the reform of the retransmission exception applying to 

broadcast copyright should involve the imposition of Must Carry obligations 

on subscription broadcasters, as this issue did not directly concern the 

operation of copyright exceptions.171 

 

India 

18.18 MultiChoice cautions the Authority that India should not be given undue 

weight in a benchmarking exercise. The private broadcasting market in India 

is developed on the cable platform primarily because the public broadcaster 

was given sole monopoly on the terrestrial broadcasting frequency platform. 

The result of this was that cable broadcasting was regulated very much in 

the same way as a telecoms network, rather than a broadcasting network.172 

 

 

 

 
169 MultiChoice submission: Discussion Document on the review of the ICASA Must Carry 
Regulations, 2008, page 85. 
170 Ibid, page 87. 
171 Ibid, pages 87 – 88. 
172 Ibid, page 88. 
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Positions: 

 

18.19 The Authority’s position is that the Regulations are beneficial to the 

public and to all stakeholders.173 The Regulations ensured that 

audiences residing outside the public broadcaster’s coverage area 

can access PBS channels via satellite carriage of the SBS licensee.174 

The Authority has noted that MultiChoice denies the SABC’s 

assertion that SBS licensees benefit by getting subscribers who have 

no access to freely available PBS services in areas outside the SABC 

analogue network. The PBS benefit from an increased audience. 

 

18.20 The Authority’s position is that the negotiations for carriage will be 

between the PBS and the SBS licensees in line with section 60(3) of 

the ECA. 

 

18.21 The Authority notes the analysis of international benchmarking by 

MultiChoice. The Authority would like to highlight that the points 

raised were not missed but were analysed from a Regulator’s 

perspective, in a manner that the Authority can reach a fair 

regulatory conclusion. The unique circumstance prevailing in South 

Africa warrants that the Regulation reflect South African situation.  

 

19. CONCLUSION 

 

In compiling this Findings Document, the Authority has considered different views 

of stakeholders, the legislation and the effect of the Draft White Paper on Audio 

and Audio-Visual Content Services Policy Framework (AAVCS). The Authority 

appreciates all the views provided by stakeholders. As stated under the 

introduction, the Findings Document is not published for comments, but rather to 

inform stakeholders on the Authority’s findings from the input received after the 

publication of the Discussion Document. Therefore, after considering the 

submissions made by licensees, the Authority is of the view that licensees will 

 
173 Regulatory Impact Assessment Report on the Must Carry Regulations, 25 September 2018, 

published on www.icasa.org.za, page 21. 
174 Ibid, page 18. 

http://www.icasa.org.za/
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have to negotiate contract in terms of s 60(3) of the ECA. The Authority will not 

be involved in the costs for Must Carry as this will be decided by parties during 

negotiations. Any disputes regarding compliance with section 60(3) of the ECA 

and the Regulations that may arise will be dealt with in line with the Authority’s 

complaints and compliance enforcement procedure outlined in the ICASA Act. 

However, licensees may choose to adopt a suitable dispute resolution mechanism 

as part of their commercial agreement. All the free-to-air PBS programmes 

comprising a channel broadcast by a PBS Licensee as part of its broadcasting 

service are subject to Must Carry obligations. The PBS and the SBS will negotiate 

the carriage of the PBS programming. SBS with 29 channels or less will be 

exempted from Must Carry to ensure that new entrants and small SBS licensees 

enter the market without much barrier to entry. Further, the Authority is of the 

view that the Must Carry Regulations will continue to be necessary and relevant 

in a digital environment.  
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