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Dear Sirs

RESPONSE TO FINDINGS DOCUMENT ON THE REVIEW OF THE INDEPENDENT BROADCASTING
AUTHORITY (ADVERTISING, INFOMERCIALS AND PROGRAMME SPONSORSHIP) REGULATIONS, 1999
AND DRAFT REGULATIONS REGARDING ADVERTISING, INFOMERCIALS AND PROGRAMME
SPONSORSHIPS 2022

Africa Media Entertainment Limited (“AME”) is a listed company and the shareholder in a number of
commercial sound broadcasting licensees. It is an active member of the media industry. The subject
matter of these draft Regulations and the reasons given for them, which we assume are contained
within the Findings Document on the Review of the IBA (Advertising, Infomercials and Programme
Sponsorship) Regulations, 1999 (“Findings Document”), are of great importance to the future of sound

broadcasting and therefore also to AME.

We note that ICASA states in paragraph 9.1 of the Findings Document, that this document is not
published for consultation. However, in order for us to situate our comments on the draft Regulations
in context, we first make some observations on the Findings Document since ICASA acknowledges
that this is published “...to inform stakeholders on the Authority’s findings from the input received after

the publication of the Discussion Document.”
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1.

1.1

1.2

1.3

Introductory remarks

We note that paragraph 4.1 of the Findings Document states, “The Authority finds that
stakeholders are of the view that the Audio and Audio-Visual Draft White Paper is relevant to
the review of the Regulations. Particularly, the draft white paper suggests that an inquiry be
conducted prior to the review of the Regulations”, however, we are not commenting here on
the Audio and Audio-Visual Draft White Paper, as this is a document which emanates from the
office of the Minister and not ICASA. It is furthermore primarily a policy paper, as indicated by
the reference to “White Paper”, rather than a regulation.
We do agree, however, that ICASA must take policy into account when preparing regulations
and to the extent that ICASA has not done so, we highly recommend that ICASA ensure that
all regulations are aligned to national policy objectives and goals, when they are in final form.
1.2.1  We note that Multichoice Africa submits, which submission is repeated in paragraph
5.3 of the Findings Document, that, “6.3 .... the review must consider the realities of
the audio-visual environment and advertising in a digital on-line context.” It proposes
that the Authority should make forward-looking regulations that could be easily applied

to all audio-visual services, both linear and non-linear, to avoid ICASA having to repeat

this _review once the legislation is amended to apply to on-demand services.

Accordingly, the outcome of this review of the Advertising Requlations should be future

proof. 6
1.2.2 Thisis an impossible task at present, given that the White Paper is not yet in final form.

The Regulations can therefore only deal with the matters in front of ICASA and unless
ICASA has had input from the Minister regarding the timing of the publication of the
final White Paper, ICASA cannot put its obligations on hold and neither can it anticipate
what the final White Paper or any theoretical amendments to legislation might say.
1.2.3 We therefore agree entirely with ICASA’s statements at paragraphs 5.13.3, 5.13.4 and
6.4.3 of the Findings Document.
Advertising and sponsorship revenue are the lifeblood of commercial radio. The increase in
the number of community and commercial stations and the number of subscribers now paying
to watch television like DStv, as well as the attraction of the free-to-air SABC stations, means
that traditional media’s advertising revenue remains under pressure. In 2022, ICASA published
the ICT Sector Report. In graph 39", shown below, the downward trend in advertising revenue

is shown clearly:

! page 54.
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Graph 39: TV and Radio broadcasting revenues for the 12-month period
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1.3.1  According to the Broadcasting Research Council’'s Annual Financial Statements for the
year ended 31 March 2020, levy collections which are theoretically 1% of revenue
(excluding subscriptions) are indicative of the fact that two-thirds of all ad spend is on
TV and less than one-third is on radio.? When seeking to regulate advertising and
sponsorship in the context of commercial radio broadcasting, it is important that ICASA
bear this in mind, as both commercial and community sound broadcasters are
competing for less than 33% of the total share of advertising revenue.

1.3.2 We also note that MultiChoice Africa has suggested that ICASA take account of the
way in which “market realities” have changed. We agree with this statement, although
we note that MultiChoice Africa makes it in an entirely self-serving context, in order to
preserve for itself advertising revenues that it argues are now diverted to over-the-top
(“OTT”) services. ltis, however, a fact that the Regulations were first published in 1999,
when the world of devices and technology was not what it is today.

1.3.3 We support the statement at paragraph 7.6 of the Findings Document in which
“...MultiChoice refers the Authority to the European AVMS Directive 2010 whose aim

was to protect consumers from excessive advertising and set rule[s] to ensure such.

As a result, television advertising, teleshopping and sponsorship has been updated in
line with the market realities. MultiChoice is further of the view that the Authority’s

requlations should be in line with the market realities.” That is to say, we support

2 Page 15 (page 67 of the BRC Annual Report for the period 1 April 2019 to 31 March 2021), AFS 2020.
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1.3.4

1.3.5

1.3.6

regulatory intervention that might be needed to protect consumers from excessive
advertising, particularly in the context of television broadcasting. In this regard, we
have made submissions on the definition of the word “advertisement” to ensure that
all forms of advertising including infomercials and promotional spots, sponsorships and
product placements are properly defined to be “advertisements”. This is because it is
currently possible for subscription television broadcasters to use the definition of
“advertisement” to exclude some of these items and so to increase the amount of
advertising above the regulated threshold.

However, the statement by MultiChoice Africa in paragraph 8.1.3 of the Findings
Document that, “MultiChoice submits that the Regulations have been in force for over

20 years, and they are not based on the current environment driven by digital

advertising. They are based on a world which bears no resemblance to the current
digital advertising environment™ is frankly ludicrous. It suggests that advertising
somehow places itself in a ‘digital advertising environment’. Advertisers pay for time
on various platforms and that is what they get. MultiChoice Africa has provided
absolutely no concrete evidence, statistics, or other inputs in its submission to ICASA
that might support this statement, nor does it define what it means by “digital
advertising”.

It should, in our view, remain the case that television broadcasters that also earn
revenue from subscriptions be restricted in the amount of advertising revenue that they
can earn, and that simply referring to “digital advertising” is hardly supportive of an
argument that enables MultiChoice to increase its revenue when it is already the largest
television broadcaster in South Africa by revenue which MultiChoice Africa seems to
be saying, as quoted in paragraph 8.1.4 of the Findings Document. We agree with the
views expressed by eMedia at paragraph 8.4.2 of the Findings Document.

Somewhat confusingly, in paragraph 8.24.7.1 ICASA states that, “The Authority’s
finding is that stakeholders are of the view that the advertisement revenue is eamed
from advertising, sponsorship, infomercials and product placement. The revenue is

determined by the advertiser's ability to spend which is influenced by market forces

including target market, platform, and demographics amongst others”. Itis obvious that
in commercial sound broadcasting revenue is eamned from advertising and
sponsorship, but not from infomercials and product placement which by their nature,
are only relevant to television broadcasting. However, we do not understand what is

meant by the statement that the amount of revenue eamed by a broadcaster is
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1.4

1.3.7

1.3.8

1.3.9

determined by the “advertiser's ability to spend” which ability is somehow within
ICASA’s power to determine.

An advertiser will have a budget which will be affected by the macro- and micro-
economics of the market in general, but this is not influenced by the target market,
platform or demographics. These 3 characteristics are the factors which affect how
much advertisers may spend with a particular broadcasting licensee. The difference is
important to understand because it is here where ICASA can have an impact, for
example, in ensuring that subscription television broadcasters do not eam more
revenue from advertising and sponsorships (or infomercials and product placements)
than they do from subscriptions.

As we will explain in our comments on the draft Regulations, this area is one that ICASA
should focus on. The definition of “advertisement’ should incorporate sponsorship,
infomercials, commercial features, and product placement so that it is clear that no
television subscription broadcaster can earn revenue from infomercials and product
placement other than where those are for its own self-promotion, and this should be
distinguished from revenue earned from advertisements and sponsorships to ensure
that subscription broadcasters cannot and do not evade the restriction on advertising
that exists for subscription broadcasters.

To the extent that stakeholders may wish to distinguish “digital” from the current
television broadcasting environment, ICASA should note that digital migration of
analogue television and the existing services provided by DStv means that both are or
will be “digital” in nature and that ICASA therefore has jurisdiction over these services.
We agree with ICASA’s position in paragraph 8.26.4.3. However, to the extent that
things are changing in the market place and with the rise of online media, it is all the
more important that ICASA encourage responsible innovation by commercial radio

broadcasters, to increase their revenue.

MultiChoice Africa’s submission on programme sponsorships says (as quoted in the Findings

Document, paragraph 8.2.7), “MultiChoice states that although it is a significant source of

funding, programme sponsorship does not pose a threat to editorial control over programming.

Broadcasters and producers have processes in place to ensure that the editorial integrity of

programmes is not undermined when it is sponsored.5®”

1.4.1

Whilst it is important to have “processes in place”, if a particular sponsor offers
sponsorship for a particular programme we find it difficult to believe that a broadcaster

would turn that down — regardless of its processes. Editorial integrity means little in the
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1.5

1.4.2

face of economic imperatives. Therefore, it is appropriate that ICASA continue to
monitor and regulate the placement of sponsorships in relation to programmes to
ensure that the audience is an appropriate one. MultiChoice Africa has given no
examples of how its processes might work in this regard, for example, how it might
choose sponsorship to suit a particular audience in relation to a particular programme.
However, we have no difficulty with the definiton of “programme sponsorship”
proposed by MultiChoice (paragraph 8.2.9 of the Findings Document). We note that
ICASA says, “Indirect funding and the financing of the transmission of a broadcast
programme is considered programme sponsorship as it is intended to promote the
sponsor’s own or another person’s name, trademark, image, activities or product’, but
unless the brand of the indirect funder or person paying for transmission is also

broadcast, then it cannot be considered to be promoted.

Paragraph 2.5.4 of the Findings Document states that ICASA has considered “relevant

legislation” in preparing the Findings Document and presumably therefore, the draft

Regulations. However, ICASA does not say what this is. This is, in our view, a material

omission. Without knowing what else ICASA has considered — aside from submissions by

interested parties — it is difficult to determine if ICASA has considered relevant, related, or even

altemative ways of dealing with the subject matter.

1.5.1

1.5.2

ICASA does not mention any international papers or sources so we must assume
ICASA has not considered any, despite a reference to “benchmarking” or “internal
desktop research” in paragraphs 2.5.1, 8.1.11.2, 8.20.5.2 and 8.21.6 of the Findings
Document. This is also unfortunate. Although South Africa has its own market for
broadcasting services and its own advertising industry, there are doubtless similarities
in the issues that both are facing worldwide and it is always helpful to look elsewhere
for potentially helpful approaches to equivalent problems. If ICASA has considered
intemational sources, then it should indicate which these are, as it is relevant to its
decision in the paragraphs referred to above.

In paragraph 8.21.6, ICASA says, “The Authority’s position is that lessons taken from

benchmarking on advertising, infomercials, programme sponsorship and product
placement regulations should take into consideration the local conditions such as the
impact of online media on traditional broadcasters, local market forces and revenue
trends.” We agree, but what are those lessons? To simply refer to statements made
by respondents in the consultation phase (e.g. ‘the impact of online media on traditional

broadcasters’) is not helpful — what does ICASA consider the impact to be and why
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1.6

1.7

does it consider this impact to be different in South Africa from the benchmarks it refers

to?

Section 55 of the ECA provides that broadcasting service licensees must adhere to the “Code”

which is a general reference to the rules developed by an advertising authority (formerly the
ASASA). Oddly, however, the CCC, an internal committee of ICASA, is empowered under

subsection (2) to hear complaints conceming alleged breaches of this Code despite the fact

that its enforcement is entrusted to another authority. The CCC'’s jurisdiction can surely only

derive from the fact that a licensee has not adhered to subsection (1) of section 55, which refers

to “advertising regulations prescribed by the Authority in respect of scheduling of adverts,

infomercials and programme sponsorships” meaning ICASA, rather than any infractions of a
Code that ICASA is not authorised to administer.

1.6.1

1.6.2

1.6.3

It is AME’s view that despite the provisions of subsections (1) and (3), ICASA’s
jurisdiction is limited to enforcing its own regulations and therefore the jurisdiction of the
CCC must be similarly limited. We note that Multichoice Africa has a similar view. Itis
likely that this question will have to be determined by an amendment to the ECA, or by
a court. Our comments in this regard are therefore limited to considering only ICASA’s
jurisdiction under the ECA, and its powers to make and enforce regulations. This is
also the case because we do not have sight of the “MOU” to which ICASA refers in
paragraph 3.10.2 of the Findings Document.

We also note that section 55(1) refers to “scheduling” of advertisements, infomercials
and programme sponsorships, rather than regulating the content of these
advertisements, infomercials and sponsorships. This is a relevant distinction to bear in
mind, and one which ICASA recognises in paragraphs 3.10.2, 4.4.2, and 8.22.8.3 of
the Findings Document.

However, ICASA does appear to extend its own jurisdiction despite this
acknowledgement. ICASA says in paragraph 8.28.9.2, “The Authority’s position is that
the Advertising Regulations are still relevant hence a need to be reviewed and updated

in_the public interest for the protection of consumers and children. The Authority

believes that the Regulations are not stringent, they strike a balance for public interest
and viability of broadcasters.” \We will highlight the areas in the draft Regulations where
we believe ICASA has gone further with the powers it gives itself, than the wording of

section 55 allows, namely to “scheduling”.

Finally, we see that several of the written submissions in response to the Discussion Document

on the same topic suggested that advertising be de-regulated. With the move to ‘light touch’
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regulation and the increase in competition for advertising revenue, this seems to us to be a

very sensible approach. We explain why this is in more detail as we examine the draft

Regulations below.

2. Comments on the draft Regulations

21 In line with our comments above in paragraph 1.3.7, we do not agree with the definition of

“advertisement” which appears to ignore the commercial nature of certain types of what we

consider to amount to advertising, in that they attract revenue for broadcasters (specifically

television broadcasters).

211

We propose that clauses 1.2.2 and 1.2.3 of the draft Regulation be amended as shown
below in line with paragraph 2.1:

“1.2 "advertisement" means any material broadcast, in visual and/or audio form, for
which a broadcasting service licensee receives a consideration, in cash or otherwise,
and which promotes the interests of any person, product or service_other than the

broadcaster itself, provided that:

“1.2.2 spot commercials, public service announcements for which a broadcaster
receives a consideration, any material that would constitute an infomercial, and-that
part—of sponsorship packages—which—is—constituted—by—spot—commercials,—and
commercialfeatures and product placements shall be regarded as being

advertisements; but

“1.2.2 public service announcements in respect of which the broadcaster does not

receive any consideration, supply-agreements,-infomercials-exceeding-two-minutes-in

duration;-branded filler material which receives no consideration and is of a public

service nature, sponsorships elements—which form part of in-programme material,

presenters’—eredits and ém—relafelen—te—eempetmens—and self-promotlons or_in-

programme competitions,

continuity announcements, and station identification shall not be reqgarded as being

advertisements;”

Please note that other amendments have been made to this
definition to reflect our comments below and for ease of
reference, we have attached this definition as an Annexure to
the submission.
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22

23

The definition of “Advertising Standards Authority of South Africa” does not require

definition since it is defined in primary legislation at section 1 of the ECA, but also because it

no longer exists. To the extent that such an entity no longer exists, practise is to accept the

entity’s legal replacement.

The definition of “branded filler” is at odds with the way in which it is used in the definition of

“advertisement”.

2.3.1

232

233

234

In the latter, the term is further defined as “branded filler material which receives no

consideration [and] is of a public service nature” whereas the definition of “branded

filler” is “...means a visual and/or audio announcement transmitted by a broadcasting

service licensee and aimed at imparting knowledge the dissemination of which is in

the public interest, reqardless of whether such announcement has the effect of

promoting the interests of a commercial entity’.

In the first case the term defines the item as being in the public interest, while in the
second, it is the “dissemination” of it which is in the public interest.

More importantly as far as we are concerned, is that in the first case, the item has no
commercial value, but in the second case, it may well have commercial value since it
may have the effect of “promoting the interests of a commercial entity”. It seems to us
that leaving the two conflicting provisions as is will result in confusion, and ultimately, it
is more likely that a branded filler will have commercial value, than not. We say this
because of the use of the word “branded”. For example, if 947, a Gauteng-based
commercial sound broadcaster, were to broadcast a branded filler for its sister station,
702, the two entities cannot be considered as “self-promoting” as each station has its
own advertisers, brand, character, and format, and as a result, its own listener base.
They are in competition with each other. Therefore, even if 947 refers to a news story
which was reported on by 702 which may be of interest to the public, it should still be
treated as an advertisement for 702.

Furthermore, we are unable to find any use of this term in any other jurisdiction in the
same way or at all, and it is not a term that we use. For clarity we ask that ICASA give
an example, but we also propose the amendment of the definition of “branded filler” in
clause 1.5 of the draft Regulations as follows in order to bring it within the ambit of the
definition of “advertisement” and its resulting impact on revenue:

“branded filler’ means a visual and/or audio announcement transmitted by a

broadcasting service licensee and aimed at imparting knowledge the-dissemination-of
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2.5

26

which also

has the effect of promoting the interests of a commercial entity”.

The same can be said of the definition and use of “branded promotional spot”.

241

242

243

244

The reason for a definition of “commercial feature” is unclear. It says, “commercial feature'

In the definition of this term, it is clear that the term is intended to constitute an
“advertisement”, because it says, “branded promotional spot" means a promotional
announcement transmitted by a ‘broadcasting service licensee regarding a

forthcoming programme or regarding a channel or station and which mentions or refers

fo an advertiser or a commercial entity”. The underlined portion clearly indicates that

the message is for a commercial purpose, or put another way, will be placed in return
for payment, therefore constituting revenue for the broadcaster.

In the definition of “advertisement”, the term is used subject to a specific exclusion from
the definition of “advertisement”. Clause 2.2 of the draft Regulation states,
“...presenters’ credits and (in relation to competitions and self-promotions) programme

competitions, branded promotional spots and self-promotion promos shall not be

reqarded as being advertisements”.

A regulation must clear in its terms to avoid confusion in its implementation. For this
reason, and because a branded promotional spot clearly results in revenue-generation
for the broadcaster, in our view, it must also be treated as an advertisement.

Our suggested amendment to the definition of “advertisement” in paragraph 2.1 takes

this into account.

"’

means a stand-alone feature, unrelated to a programme, and which may take the form of (but

is not limited to) a commercial competition, advertising feature or advertising programme which

is primarily intended to promote the interests of one or more persons, product, service, or

sponsor, regardless of duration, and excludes any programme competition;”

2.51

252

We do not see any difference between the meaning of this term and the meaning of
the word “advertisement”; both result in revenue streams for the broadcaster, and the
term “commercial feature” is included in the amended definition of “advertisement” in
paragraph 2.1 above.

We suggest this term be omitted from the definition of “advertisement”. Our suggested
amendment to the definition of “advertisement” takes this into account, and the

definition of “commercial feature” can therefore be deleted.

ICASA purports to redefine “news” in its proposed amendments to the Standard Terms and

Conditions Regulations, published on 16 March 2022, to remove the reference to “current

Directors: ACG Molusi* (Chairman),
J Edwards*, M J Prinsloo*, K Williams-Thipe*, MA da Costa*, D M Tiltmann, AJ Isbister
(* Non-Executive Director)



2.7

2.8

affairs”. Separately, this draft Regulation contains a definition of “current affairs programme”

12

as follows, “” current affairs programme” means programming that is not a news bulletin,

which focuses on and includes comment on and interpretation and analysis of issues of

immediate social, political or economic relevance and matters of international, national,

regional and local significance”.

2.6.1 ICASA also proposes to amend the definition of “news” in this draft Regulation to
exclude “current affairs”. This is confusing — the only distinction between the two
phrases is the use of the word “programme” in this draft Regulation.

2.6.2 In our view, “news” can mean new information, especially about recent events; or
noteworthy information and in particular, information not previously known, and in our

research, “news” includes current affairs. We do not understand why ICASA would

seek to distinguish it from “news”. Our recommendation in relation to the amendments
to the Standard Terms Regulations is to continue to include “current affairs” in the

definition of “news”. Therefore, we recommend the same in relation to the definition of

“news” in this draft Regulation, for consistency i.e. retain the reference to “current

affairs” in the definition of “news”.

2.6.3 We do not believe a definition of “current affairs programme” is at all necessary and
ICASA does not explain why it is, and we therefore recommend that it be deleted from
this draft Regulation.

The definition of “performance period” comes from the South African Local Music

Regulations, 2016, and is intended to be the period during which the mandated amount of local

music must be played by broadcasting licensees. It has no place in this Regulation and we

recommend it be deleted.

The objective of this draft Regulation is to address the scheduling of advertisements by

broadcasting licensees. With this in mind, we do not understand why it is necessary to have a

&n,

definition of “presenters’ credits” which means “any acknowledgement of the provision of

hair products, clothing, accessories, make-up or other goods or services fo a production

company or BSL by a third party”.

2.8.1 First, the definition refers to “a production company” which is not subject to regulation
under the ECA by ICASA and this reference should be deleted.

2.8.2 Second, as far as we are concerned, the use of products provided by third parties is
almost invariably going to require acknowledgement by the broadcaster of the source

of those products, which amounts to advertising. This will have the effect of a revenue-
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2.10

211

equivalent for the broadcaster, and should therefore constitute part of the definition of
“advertisement”.
2.8.3 We have made the necessary amendment to the definition of “advertisement” in
paragraph 2.1 above.
The definition of “product placement” states that it is not an advertisement. We cannot
understand on what basis this can be distinguished from an advertisement — it is a presentation
of a product designed to promote the commercial interests of the source of that produce, which
will invariably result in revenue for the broadcaster. It must therefore form part of the definition
of “advertisement” and we have amended this definition accordingly (see paragraph 2.1
above). The definition of “product placement” should be amended as follows,

product placement” means the depiction of, or a reference to, a product or service in
material {ether-than-an-adverisement) broadcast, in visual and/or audio form, in respect of
which the BSL and/or the producer of the material concerned receives payment or other
consideration, and which promotes the interests of any person, product or service”.

It is unclear to us why, in the context of section 55 of the ECA, it is necessary to refer to a
“public service announcement’, but to the extent that ICASA believes that it is, we have the
same response as that made in relation to the draft amendments proposed to the Standard
Terms and Conditions Regulations, published in March 2022. A quick scan of internet
resources suggests that a useful definition could be, “a message in the public interest
disseminated without charge, with the objective of raising awareness of, and changing public
attitudes and behavior towards, a social issue”. 1If ICASA is minded to include reference to
“disasters” and “grave danger” it could do so, but it is not necessary since a traffic incident could
have no impact on anyone’s safety, but still require motorists to avoid the area, and thus
constitute subject matter for a “public service announcement”. Why would a definition out of
step with the more regularly used or commonly understood definitions be used?

The definition of “self-promotion promo” seems completely unnecessary in this form,
specifically as it refers to being broadcast, which is obvious in the circumstances. Anything
which is made available by a broadcaster that is purely about its own programmes or offerings
and has absolutely no independent commercial value to a third party, could constitute self-
promotion and does not need then to also be referred to as a “promo”. In our view this is
unnecessary. However, if ICASA is intent on keeping this term, we recommend it be amended
as follows,

“'self-promotion prome" means an prometioral-announcement transmitted-by a broadcaster
concerning itself or its programmes which is of no value to a third party”-ard-which-foeuses-on
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2.13

2.14

2.15

2.16

We suggest the definition of “programme competition” be clarified by the insertion of the word

in”, so that the term reads “in-programme competition”. This ensures that the competition
must be related directly to the programme in order to fall outside the definition of

“advertisement”. We have made the necessary amendment to the definition of “advertisement”

in paragraph 2.1 above.

The drafting in relation to “sponsorship element’ leaves us confused.

2.13.1 Why is it necessary to have the word “element” linked to “sponsorship™? The definition
of “advertisement” as it stands in the draft Regulation already deals with “sponsorship”.
There is no other definition of “sponsorship”. We recommend that ICASA deletes the
word “element”.

2.13.2 Furthermore, all sponsorships have commercial elements to them or they would not be
necessary, and all sponsorships are offered by third parties in order to promote their
own commercial interests by associating themselves with a product, programme, team
(in the case of sport) or licensee.

2.13.3 Only in-programme sponsorships such as branding at rugby stadiums which is visible
during televised matches, should not be considered to be sponsorship that benefits the
broadcaster commercially in the sense that the broadcaster will be paying the stadium
for that sponsorship, rather than eaming the revenue from the sponsorship itself.

2.13.4 We have amended the definition of “sponsorship” and “advertisement” and the relevant
sub-regulation accordingly.

Regulation 2: there is a fundamental drafting error in this regulation, namely that it applies only

to those entities that hold both a television AND a sound broadcasting licence. We suggest

you rephrase as follows:

“These regulations are binding on every BSL wheo-provides-a-television-broadeasting-service
Regulation 3.1: this sub-regulation repeats the provisions of section 55 and should be deleted,
regulations need not repeat primary law.

Regulation 4.1: we can find no useful reason to include this sub-regulation. It constitutes “fluff’
which is not recommended in regulatory drafting, and should be deleted. The language and
terms of the regulation should speak for themselves. Adding in a provision that explains how
ICASA will interpret the regulation and terminology simply confuses the reader. We

recommend this sub-regulation be deleted in its entirety.

Directors: ACG Molusi* (Chairman),
J Edwards*, M J Prinsloo*, K Williams-Thipe*, MA da Costa*, D M Tiltmann, AJ Isbister
(* Non-Executive Director)



217

2.18

2.19

2.20

2.21

Regulation 4.2: we recommend this be amended to clarify that only those elements included
in the definition of “advertisement” will be treated as “advertisements”. Our suggestion is the
following:

“Any BSL who transmits an in-programme competition or other advertisement or a-branded

promotional-spot, branded-filler materiala self-promotion preme-or-a-sponseorship-elementin

he-form-of the-on-airdepiction-of orreferral-toany-brand product ername-must ensure that

the-its primary purpose of the broadeast is to promote the BSL or the programme concerned,
rather than the commercial interests of any person including the BSL the-person,product-or
, ; o in i f cuch ission.

Regulation 4.3: for consistency, we recommend that the wording of this sub-regulation be

included in the definition of “advertisement”. Please see the amendment to the definition of
“advertisement” in paragraph 2.1 above.

Regulation 6.10: ICASA has not explained why the proposed wording in this sub-regulation is
preferable to the wording “with compliments of” or “brought to you by”. We can think of no
reason from a regulatory point of view, why ICASA ought to be able to dictate the language
that might be used to describe a sponsored programme and suggest that the second sentence
of this sub-regulation be deleted.

Regulation 7: AME is concerned that ICASA has given no reason for the considerable fine
and penalty it proposes for the contravention of these regulations. In fact, it is not clear to us
on what basis ICASA determines the amount of any fine and the nature of any penalty in
relation to any of its regulations. This is a fundamental aspect of ICASA’s powers and duties
and should be explained. We urge ICASA to issue an explanatory note or guidelines detailing
how it arrives at penalties and fines for regulations, given the nature of each regulation or a
group of regulations.

Finally, it is noteworthy that despite the obligations on ICASA under section 55 in relation to
“scheduling” of advertisements, the scheduling provisions contained in the draft Regulations

are very limited.

2.21.1 In other countries, on-demand services such as DStv Catch-Up are significantly more
constrained as to the amount of advertising they can carry, and we consider this to be

entirely appropriate given that they are earning subscription revenue.
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2.21.2 We believe it would also be appropriate to limit the amount of advertising by public
sound broadcasters, given how many there are, and that they are also funded by

taxpayers.

2.21.3 We have also noted the consultation undertaken by OFCOM (UK)? in relation to cross-
promotion by large television groups, such as MultiChoice Africa. Although at present
there is no constraint on the amount of self-promotion permitted to DStv and
SuperSport, we consider that this should be reviewed as MultiChoice Africa now also
offers YouTube, Netflix, Showmax, and Catch-Up as well as movies. Cross-
promotional advertisements even on a self-promotion basis on the largest subscription
television broadcasting group in South Africa on any measure, may allow further
entrenchment of that licensee’s dominant position. The OFCOM inquiry is two decades
old, which indicates how much competition there was at that time, compared to the

present time. This is in stark contrast to the position in South Africa.

Kindly note that AME would like the opportunity to make a presentation should ICASA wish to hold oral

hearings.
Yours faithfully

B

D M Tiltmann

Chief Executive Officer

3 Advertising and promotions - Ofcom (accessed on 14 May 2022)
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https://www.ofcom.org.uk/tv-radio-and-on-demand/information-for-industry/guidance/adverts-promos

ANNEXURE: PROPOSED AMENDMENTS TO DEFINITION OF “ADVERTISEMENT”

MARKED UP VERSION:

“1.2 "advertisement" means any material broadcast, in visual and/or audio form, for which a broadcasting
service licensee receives a consideration, in cash or otherwise, and which promotes the interests of any

person, product or service_other than the broadcaster itself, provided that:

“1.2.2 spot commercials, public service announcements for which a broadcaster receives a
consideration, any material that would constitute an infomercial, aﬂd—that—part—ef sponsorship

and product

placements shall be regarded as being advertisements; but

“1.2.2 public service announcements in respect of which the broadcaster does not receive any

jon—branded filler
material which receives no consideration and is of a public service nature, sponsorships elements
which form part of in-programme material, presenters’credits and {in—relation-to-competitions-and
self-promotions_or _in-programme competitions,—branded—prometional-spots—and—self-prometion

promes—continuity announcements, and station identification shall not be regarded as being

advertisements”

CLEAN VERSION:
“1.2 "advertisement" means any material broadcast, in visual and/or audio form, for which a broadcasting
service licensee receives a consideration, in cash or otherwise, and which promotes the interests of any
person, product or service other than the broadcaster itself, provided that:
“1.2.2 spot commercials, public service announcements for which a broadcaster receives a
consideration, any material that would constitute an infomercial, sponsorship and product
placements shall be regarded as being advertisements; but
“1.2.2 public service announcements in respect of which the broadcaster does not receive any
consideration, branded filler material which receives no consideration and is of a public service
nature, sponsorships which form part of in-programme material, and self-promotions or in-
programme competitions, continuity announcements, and station identification shall not be regarded

as being advertisements”
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